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General Comments 
Line Nr. Comment/Change request Justification of the comment/change request 

CIS 
Member 

Comment by drafters 

In general - The new draft has developed positively in 
comparison with draft 1. 

- The guidance is still rather theoretical, though it 
explains the necessary assessments and processes 
well. Practical examples are still missing. 

- The paper is rather lengthy and contains a lot of 
already known information. Focusing it on the main 
issues concerning Art. 4 (7) would improve its 
readability and applicability. 

 
Some parts of the text are quoted from other guidance 
documents, e.g. from the CIS-Guidance-Document No. 20. 
 
For the purpose of streamlining this CIS-GD it’s perhaps possible 
to refer to the other CIS-GD instead of repeating the text, e.g. 
lines 1716-1742. 

 
 
 
 
 
 
 
 
 
 
Some formulations of the WFD are repeated quite often in the document, 
analyzing them from different points of view, but without new scope of 
action. After all Figure 4 and Figure 6 seem to be the central outcome of the 
document. 

DE Several requests for practical case 
studies have been launched. The 
relevant ones received have been 
added. 
The document aims to compile 
relevant information. Although 
some information might already 
be available in other Guidance, 
e.g. Guidance No. 20, it is 
considered as useful to have it 
compiled in one document in 
order to avoid the need to switch 
between several documents. 
Finally not all relevant actors (e.g. 
those not continuously involved in 
the CIS process) might be familiar 
with all other relevant documents 
which are available, including the 
contents. 

General 
Comment on the 
second draft 

The Guidance Document must not be drawn up on a one-sided 
basis by representatives of environmental authorities and 
associations. Rather, representatives of the affected industrial 
sectors must also be involved in the drafting process so that 
they can also input their experience and know-how in coming 
to grips with the exemption situations regulated in article 4(7). 
Only in this way can the Guidance Document be drafted in a 
balanced way, and this is precisely what is set out in the terms 
of reference for the CIS Adhoc Task Group (ATG) Guidance on 
implementation of article 4(7) under the heading “working 
method”. The composition of ATG should meet this self-
imposed requirement and we therefore wish that stakeholders 
from the affected industrial sectors will be included in ATG and 
their insights taken into consideration. 

The primary expectation of a Guidance Document with such a title is that it 
will highlight ways in which the conditions for an exemption as specified in 
article 4(7) of the EU Water Framework Directive (WFD) can be met. 
This expectation obtains all the more since ECJ handed down a strict 
interpretation of the deterioration ban in its ruling of 1 July 2015 (C-461/13, 
known as the Weser dredging ruling) in relation to a surface water body 
(SWB) and decided additionally that a deterioration ban and an 
enhancement requirement are conditions for the authorisation of every 
individual project. In this regard, the strict interpretation is significant with a 
greater degree of relevance for water-related projects. As a result, these 
projects are highly dependent on the presence of the conditions for an 
exemption. 
The draft Guidance Document does not live up to this expectation. Instead, it 
gives the impression that it actually wants to restrict the applicability of 
article 4(7) EU WFD. Furthermore, the ECJ ruling of 4 May 2016 (C-346/14, 
known as the Schwarze Sulm ruling) points in the direction of Member States 
being granted wide discretion for the application of article 4(7) EU WFD. 
The draft Guidance Document also gives the impression of wanting to go 
beyond questions linked to implementation of EU WFD – in contrast to the 
original idea of the Common Implementation Strategy (CIS). Some of the 
ideas discussed go well beyond the rules governing article 4(7) EU WFD. 
The Guidance Document must not be drawn up on a one-sided basis by 
representatives of environmental authorities and associations. Rather, 

BDI 
(Business 
Europe) 

Representatives to the Article 4(7) 
Ad-hoc Task Group were 
nominated by the Strategic 
Coordination Group (SCG), which 
is the central coordinating body of 
the CIS, involving representatives 
from Member States and 
stakeholders. Sector 
representatives (e.g. from energy, 
transport) are actively 
participating in the activity since 
the beginning and contributing 
with practical experience for a 
balanced document. 
Relevant Court rulings providing 
further clarification are clearly 
referenced and taken on board in 
the document. The linkage to 
other relevant policies and 
legislation is outlined, as 
requested in the Terms of 
Reference for the activity. 
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representatives of the affected industrial sectors must also be involved in the 
drafting process so that they can also input their experience and know-how 
in coming to grips with the exemption situations regulated in article 4(7). 
Only in this way can the Guidance Document be drafted in a balanced way, 
and this is precisely what is set out in the terms of reference for the CIS 
Adhoc Task Group (ATG) Guidance on implementation of article 4(7) under 
the heading “working method”. The composition of ATG should meet this 
self-imposed requirement and we therefore wish that stakeholders from the 
affected industrial sectors will be included in ATG and their insights taken 
into consideration. 

General Going forward, we wish to join the ATG and have our insights 
taken into consideration in future drafts. 

The mining industry, in-particular, has experience and know-how in coming 
to grips with the exemption situations regulated in article 4(7), on which it 
relies for the continuation of domestic raw-material supply within the EU. 

Euromines Representatives to the Article 4(7) 
Ad-hoc Task Group were 
nominated by the Strategic 
Coordination Group (SCG), which 
is the central coordinating body of 
the CIS, involving representatives 
from Member States and 
stakeholders. Euromines, being a 
member of the CIS, is welcome to 
join the activity. 

General See below The current title of the Guidance Document suggests that it should highlight 
ways in which the conditions for an exemption as specified in article 4(7) of 
the EU Water Framework Directive (WFD) can be met. Since the ECJ handed 
down a strict interpretation of surface water body deterioration in its ruling 
of 1 July 2015 (C-461/13, known as the Weser ruling), development projects 
are more dependent on the granting of such exemptions and updated 
guidance is therefore needed. The current draft, however, appears to be 
focussed on restricting the applicability of article 4(7) of the WFD – notably 
detailing ways in which Member States may wish to exceed the 
requirements of the WFD, without similarly detailing the wide discretion that 
the WFD leaves to Member States for fulfilling its objectives. 

Euromines Relevant Court rulings providing 
further clarification are clearly 
referenced and taken on board in 
the document. The linkage to 
other relevant policies and 
legislation is outlined, as 
requested in the Terms of 
Reference for the activity. This in 
order to further clarify the 
context. Relevant practical case 
studies,  as far as provided, are 
included in order to assist in the 
practical application of Article 
4(7). 

General remark If possible, Provide more detailed guidelines and Examples / 
case studies related to the implementation of Article 4.7 in 
coastal water to be included in the Guidance. 

 BG "Tidal regime" added in section 
describing the meaning of "new 
modifications to the physical 
characteristics". Generally the 
same principles apply for coastal 
water bodies as for other surface 
water bodies. Further practical 
case studies have been requested 
from MS. The relevant ones 
received have been added. 

General  To what extent would it be useful for the document also to 
present a framework for assessing activities and projects that 

 JB, CHAIR 
NAVI TG 

Sub-chapter added, addressing 
projects outside the scope of 
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will not trigger Article 4(7) but could still affect water body 
status – for example the widening of a road alongside a 
waterway could affect the chemical status of the water body 
through the input of PAHs even though there is no physical 
modification of the water body itself; similarly a development in 
the marine environment outside the WFD offshore limit could 
affect the status of an adjacent coastal water body … 
This could be dealt with through the inclusion of a short new 
section explaining the issue and highlighting the potential 
usefulness of the steps set out in the so-called ‘Article 4(7) 
applicability assessment’ process in this wider context? 

Article 4(7). 

General  Suggest we say ‘proposed project or licensable activity will 
affect …’ AND then (to avoid adding the words ‘and activities’ 
throughout the document, add a footnote to say that ‘In the 
remainder of this document, the term project should be taken 
to include other types of licensable activity with the potential to 
affect WFD status’ 

 JB, CHAIR 
NAVI TG 

Added. 

General See comments on line 855 explaining that it can be difficult to 
determine whether there has been a status class change, 
especially if the magnitude of change is very small and the 
existing status is close to the status class boundary. 

 JB, CHAIR 
NAVI TG 

Addressed. 

General 
comment 

We welcome the initiative and the work that has been done for 
the preparation of draft CIS guidance document no. 35. For the 
guidance to be used in practice it would be helpful to make a 
better distinction between the context which is directly linked 
to the requirements of WFD directive and the context that goes 
beyond the requirements of WFD directive. The latter represent 
higher standard if a Member state chooses to take such an 
approach. 

 SI The Guidance aims to clarify 
requirements and to outline good 
practice. The obligation to ensure 
legal compliance is within the 
responsibility of the Member 
States.  

General Please clarify or add Is it necessary to apply the exemption under Article 4.7 before the realization 
of the project, when it was not really possible to actually detect the actual 
deterioration of the water body status? 

CZ The chapter on the applicability 
assessment provides an outline for 
a step-wise approach to assess 
whether an Article 4(7) Test is 
required.  

General At the end we recommend, as described above, rationalizing 
and effectively streamlining the requirements for the 
assessment of the significance impacts, on the status/potential 
of water bodies, on the significant new and permanent changes 
by introducing limit criteria, that predetermine the significance 
of the impact on the water body, with considering to the size of 
the impact of the new modification in relation to the total area 
or total length of the water body and its importance in relation, 
for example - to the existence of a site with rare species of 
aquatic habitats or habitats bound to water, spawning grounds, 
further with considering to the existing modifications in the 
water body - cumulative impacts etc. 

 SK It seems unrealistic to agree on 
such criteria at EU level since it 
can be specific for the different 
MS conditions. The request for 
practical case studies intended to 
provide practical examples helping 
in developing appropriate criteria 
at MS level. 
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general technical 
comment on the 
figures 

 The figures and schemes are very important, especially those which shows 
the concrete steps. But comparing to the text, its’ letters are too small to 
read. The size of them should be enlarged. 

WWF Planned to be addressed during 
the final editing. 

INTRODUCTION 
A Guidance Document: What for? 

Line Nr. Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by 

drafters 

115 ff. The statement “This document aims at guiding experts and stakeholders in 
the implementation of the Directive 2000/60/EC establishing a framework 
for Community action in the field of water policy - the Water Framework 
Directive (WFD)” is misleading inasmuch as the document addresses the 
existence of exemption situations in accordance with article 4(7) WFD 
whereas an analysis of management objectives is not taken into 
consideration. However, the scope of and conditions for exemptions cannot 
be determined in a sensible way without a position being taken on the 
regulatory content of the management objectives. 

 BDI 
(Business 
Europe) 

WFD objectives 
are outlined in 
chapter 1.3. The 
context to other 
policies is set in 
chapter 2. 

115-117 The aim of the document should include guiding on how to account for the 
management objectives to which Article 4.7 exemptions pertain. 

Actually, the document seems only to focus on the exceptional circumstances referred to in 
Article 4.7 of the WFD, whereas the stricter the interpretation of the WFD’s requirements, the 
more important it is to apply the Principle of Proportionality to the implementation of Article 
4.7. 

Euromines WFD objectives 
are outlined in 
chapter 1.3. The 
context to other 
policies is set in 
chapter 2. The 
concept of 
weighing 
interests is 
addressed in 
chapter 4. 

117 [Add after “It focuses on exemptions under Article 4(7) of the WFD.”] Article 
4(7) is the only exemption that that justifies a deterioration of the water 
status.  

Clarification at the beginning –Art. 4(7) is difficult to grasp, so it is important to have a very 
short introduction if the context at the beginning 

EEB Separate sub-
chapter on 
projects outside 
the scope of 
Article 4(7) 
added. 

117-118 It focuses on applicability assessment of exemptions under Article 4(7) and 
on exemptions under Article 4(7) of the WFD. Article 4(7) addresses new 
modifications to the physical characteristics of a surface water body, 
alterations to the level of bodies of groundwater and new sustainable 
human development activities, which can lead to failure of achieving the 
WFD objectives. 

The scope of this guideline is broader than exemptions under WFD Art.4.7. by themselves. RO The proposed 
terminology is 
not yet 
introduced in 
this part of the 
document and 
would therefore 
be confusing. 

118 Add “only” before “addresses” OR change to “Article 4(7) only applies to 
new modifications…  

See above EEB Added. 

128 Replace Member States are TO “If Member States use their own methods Clarification EEB Using the 
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and approaches, they should check if they are in compliance with the 
requirements of the WFD”. 

outlined 
approaches 
does not 
necessarily 
ensure legal 
compliance, 
also because in 
practice more 
detailed 
methodologies 
and approaches 
can be needed 
at national 
level. 

p. 1 
footnote 
1 

Please cite WFD and other directives fully (in footnotes) when citing them 
for the first time. This is not common practice throughout the guidance yet. 

The WFD as well as later the Floods Directive and other acts should be cited once fully in 
footnotes, like other EU legal acts in this paper, too, see e.g. page 9 footnote 26 or page 12 
footnote 38. 

DE Adapted. 

 

WFD and the Common Implementation Strategy (CIS) process 
No comments received. 

 

Setting Article 4(7) into context 
Line 
Nr. 

Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by 

drafters 
178 
ff. 

It is wrongly postulated that the environmental objectives in isolation are the 
core of EU WFD. Rather, it is correct that the environmental objectives are 
subject to the express reservation of the exemption situations regulated in 
article 4(4) to (7), as specified in article 4(1). Hence, the exemptions form part of 
the environmental objectives 

 BDI 
(Business 
Europe) 

Clarified that 
Article 4 outlines 
the 
environmental 
objectives. The 
exemptions are 
also addressed 
in the chapter. 

179 Change to “The environmental objectives of the WFD including their limitations 
as set out in Article 4 paragraphs 4-7 are the core of this EU legislation 
providing for a long-term sustainable water management on the basis of a high 
level of protection of the aquatic environment." 

Paragraphs 4-7 of Article 4 are inextricably linked to paragraph 1 and themselves form part 
of the core objectives of the WFD. 

Euromines Clarified that 
Article 4 outlines 
the 
environmental 
objectives. The 
exemptions are 
also addressed 
in the chapter. 
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195 Insert: “.. achieve good status or potential must …” All other lines in this part of the text (192, 200 ..) mention GES and GEP. 
Another solution would be to mention somewhere in an attention box that “GES” always 
means “GES or GEP” 

BE Adapted. 

204-
205 

Change “Justification” to “explanation” or “stated” The WFD uses as wording for exemption the terms “mentioned”, “set out and explained” or 
“stated”. 
“Justification” gives a far stronger impression. 

BE Adapted. 

 

INTEGRATION OF SECTOR POLICIES AS PREREQUISITE FOR POLICY COHERENCE 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

229-
544 

Specify that it only considers sector policies which are subject of active 
European policy, or insert separate sub-section for other (less 
European) sector policies: land use planning, housing etc. 

Cf. discussions during the the ATG Meeting BE Adapted. 

229-
544 

Possible inclusion: it might be relevant to mention the rural 
development programmes under Pillar 2 of the Common Agricultural 
Policy as another relevant policy ? 

 BE CAP is mentioned in the bullet 
points and specifically the Rural 
Development Programs in chapter 
2.5. 

229 
ff 

Explicitly cover in a sub-section of this chapter, the EU Raw Materials 
Strategy and the Mine Waste Directive (2006/21/EC). 
In the list of bullet points the following should be added: 

 Industry policies such as […] 
Policies regarding the extraction of raw materials in Europe – i. e. The 
Raw Material Initiative. 

EU programmes with a focus on employment, inward investment and security 
of raw material supply are missing from the list of bullet points. With regard to 
the raw materials in particular the Raw Material Initiative should be mentioned.  
Moreover also the specific regime of the Mine Waste Directive needs to be 
considered. The Mine Waste Directive (2006/21/EC) was adopted to provide a 
legal framework that would exempt management of extractive waste from 
inappropriate provisions of the landfill directive while laying down special 
regulations. This specific regime, desired politically and prescribed by law, 
regarding the disposal of extractive waste should also be taken into account 
when applying Article 4(7) of the WFD. 

Euromines Point and sub-chapter added. 

233 Omit “the fulfilment of”  Often it’s policy choices, not necessities, therefore confusing EEB Adapted. 

234 Add “climate protection and adaption”  EURELECTRIC This para only provides a couple of 
examples and is not exhaustive. 
Climate change is mentioned in the 
bullet points and there is a specific 
sub-chapter included under 
chapter 2. 

235-
237 

Instead of “integration of the WFD etc.” Decisions in those policy 
sectors have to respect/adhere to European Union legislation, inter 
alia the Water Framework Directive. Therefore, a coordinated 
approach that keeps the objectives of the Water Framework Directive 
and if necessary, the conditions for exemptions, especially Article 4(7), 
in mind is strongly recommended 

Clarification EEB The objectives of the different 
policies have to be achieved and 
integration is mutual. The existing 
text seems to be balanced. 

238 
ff. 

In the list of bullet points the following should be added: 
 

EU programmes with a focus on security of energy supply, industry, raw 
material extraction, agriculture and jobs are missing from the list of bullet 

BDI (Business 
Europe) 

Point and sub-chapter added. 
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 Industry policies such as […] 

 Policies regarding the extraction of raw materials in Europe 
– i. e. The Raw Material Initiative.  

 
 
Consequently under chapter 2 subsections for the industry and the 
raw material extraction should be introduced.  
 
 
With respect to energy supply, it is not only renewable energies that 
should be addressed in their own sub-chapter (cf. chapter 2.2), as 
these are not safely available in the sense of the EU Energy strategy 
defined in the preceding sentence.  
It should rather be explained that conventional energies and energy 
generation installations (power plants and domestic energy extraction) 
will also be needed as a back-up form of energy for the foreseeable 
future in order to guarantee a secure energy supply and thus that 
impacts for bodies of water are also unavoidable. 
 

points.  
 
With respect to energy supply, it is not only renewable energies that should be 
addressed in their own sub-chapter (cf. chapter 2.2), as these are not safely 
available in the sense of the EU Energy strategy defined in the preceding 
sentence.  
It should rather be explained that conventional energies and energy generation 
installations (power plants and domestic energy extraction) will also be needed 
as a back-up form of energy for the foreseeable future in order to guarantee a 
secure energy supply and thus that impacts for bodies of water are also 
unavoidable. 
 

Text on continuous role of 
conventional energy added. 
 

245 Other environmental directives and policies, in particular the SEA, EIA, 
and Habitats Directives and UWWT Directive 

UWWT Directive is an important and relevant piece of legislation 
 

RO Added. 

249 Should say ‘and hence the possibility of deterioration …’ i.e. it is not 
inevitable that these types of development / activity will lead to 
deterioration; it is possible that they will 

 JB, CHAIR 
NAVI TG 

Added. 

255 Should say ‘including effects on water’  JB, CHAIR 
NAVI TG 

Added. 

 

Transport policy 
Line Nr. Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

260 - 
280 

Chapter 2.1 Transport policy should be revised. Other transport 
infrastructure, beside only navigation in inland waterways, should be 
summarized. 

Chapter describes Transport policy and TEN-T program which was established 
to support construction and upgrade of transport infrastructure. The program 
covers different aspects of transport including railway transport. 
In Chaper 2.1 Transport policy, where a general overview of different transport 
aspects should be covered, only navigation in inland waterways is considered 
(Line nr. in draft 2 of the guidance 268 – 274). Although on p. 38 a case study 
for high speed rail is presented. 

SI TEN-T covers different 
modes of transport. The 
aspect of other modes of 
transport, i.e. railway and 
road transport, was 
added, in addition to the 
existing text on 
navigation. 

260-280  In Chapter2.1 „Transport Policy“ states that „Rivers, canals and lakes 
are maintained so as to preserve good navigation status, while 
respecting the applicable environmental law.“ 

It is the duty of the state within the framework of international treaties 
and agreements and furthermore the duty arising from national 
legislation, operational orders of water structures and the basic obligation 

 SK The text is a citation from 
the TEN-T Regulation. 
Transport is an important 
objective, as well as 
environmental 
protection. In practical 
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of watercourses administrator. It cannot be questioned in any way 
including conditionality by derogation (Article 4(7) WFD), respectively time 
requiring and difficult process of proving of fulfilment of the conditions, 
which in the given case they have no real meaning in relation to higher 
interests – to ensure navigability. 

terms it often very much 
depends how transport 
infrastructure projects 
are planned, designed, 
implemented and 
justified, requiring the 
related assessments. 

266-268 Add: 
“… and so also navigation by covering certain inland waterways …” 

Add “certain”, because not all inland waterways belong to TEN-T, not all are 
mentioned in the Regulation (EU) No 1315 (2013). An integrated approach for a 
coherent implementation of EU water and EU transport policy is indeed 
important. Germany is looking forward to the efforts of the EU Commission to 
unify both policies. 
 
It should be taken into account that certain waterways - in particular those 
belonging to TEN-T - are also subject to legal requirements concerning 
navigational aspects such as the minimum requirements mentioned in the 
Regulation (EU) No 1315 (2013) or the minimum requirement for “class IV 
waterways”. Meeting these requirements and those stipulated by the WFD in 
parallel is quite a challenge for certain waterways such as the Rhine. 

DE Text was further 
specified. 

268-274 Please clarify If river canal not comply with the minimum requirements for class IV waterway 
(but it should), dredging must be carried out, is there necessary to make 4(7) 
test?  
According to line 750-757 the answer is yes if this waterway is designate as 
heavily modified. 

CZ No general answer can be 
provided since this can be 
case-specific, depending 
on different factors as 
outlined in the document. 

275-277 Please include (if not here, then maybe elsewhere in the document) a 
discussion on the topic if an Art. 4.7 test is really necessary if deterioration 
is due to the fulfillment of other EU obligations. 

There might be clear cut cases in which achieving TEN-T objectives will 
necessarily result in deterioration of status. Using Art. 4.7 in these cases to 
justify this, would mean a lot of work without having certainty that a 4.7 
exemption can indeed be granted, in which case a Member State would be in 
deadlock. Wouldn’t it be more in line with the Make it Work initiative to avoid 
such a process and instead automatically exempt a Member State because of 
aiming to achieve other obligations of EU law (and of course including 
mitigation where possible)? 

NL Both, transport and water 
policy are valid, without a 
particular hierarchy. A 
respective remark has 
been added. 

276 Add after deterioration “or failure to achieve good ecological 
status/potential” 

 EEB Added. 
 

 

Energy policies including renewable energy policy 
Line Nr. Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

283 “these targets” or “the latter target”  EURELECTRIC Adapted. 

286 - 
288 

The statement “new renewable energy target of at least 27% of 
final energy consumption in the EU as a whole by 2030” should 
be revised taking into account that the new directive has not 
been adopted.  

The statement should be revised takin into account that the targets 
“new renewable energy target of at least 27% of final energy 
consumption in the EU as a whole by 2030” are subject of a Proposal for 
a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on 
the promotion of the use of energy from renewable sources (recast) 
which will replace the Directive 2009/28/EC. 

SI The text refers to the Council 
Conclusions from 23 and 24 October 
2014 which is now referenced. Info 
on the COM Directive proposal is 
added. 
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300 This part should address also the differences as regards 
different capacity - what hydropower capacities count at EU 
level for the RES share. 

 WWF The text already outlines that 
hydropower constitutes an 
important renewable energy source, 
although the share of contribution 
from other sources of renewable 
energy is increasing. There is no 
justification provided why the text 
would benefit from such additions. 

301-304 Biased argument without relevant evidence  SK The impacts of hydropower are 
outlined in a number of COM 
publications and RBMPs. 

 

Flood risk management 
No comments received. 

Marine Strategy Framework and Maritime Spatial Planning Directives 
Line Nr. Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

364 Add “or with an impact on this area” after “flood protection taking 
place within this area” 

Physical modifications in an area adjacent to the WFD one nautical 
mile area may significantly affect the status of the WFD coastal 
water body 

BE Added. 

 

European Funding Instruments 

European Structural and Investment Funds 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

402 “WFD” instead of “WDF"  EURELECTRIC Adapted. 

 

Connecting Europe Facility (CEF) 

Minor adaptations based on feedback by DG REGIO. 

Instrument for Pre-Accession 

Minor adaptations based on feedback by DG REGIO. 

Climate change policy including adaptation and mitigation as a cross-cutting issues 
Line Nr. Comment/Change request Justification of the comment/change CIS Member Comment by drafters 
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request 
428-
445 

 In chapter 2.6 “Climate change policy including adaptation and mitigation as a cross-cutting 
issue“ which is aimed to reduce the sensitivity to climate change or mitigate greenhouse gas 
emissions, may start a system of measures, of which have already in advance exhaustively 
define measures "Counterproductive to the objectives of the WFD" e.g. store tanks – tanks for 
controlled/regulated water accumulation, which are from the point of view of securing water 
needs not only for water abstraction but also in the framework of providing e-flow and also the 
protection of ecosystems dependent on water, in times of drought or lack of water appear to 
be the most effective measure to mitigate the effects of climate change. 

 

 Like measures to adapt and mitigate the consequences of climate change we perceive the 
implementation of flood protection measures in accordance with the requirements of the 
Directive on flood risk management In particular with regard to the State's priority interest to 
ensure the protection of lives and health of its inhabitants against floods, where is the interest 
of the state and its inhabitants crosses the requirements of WFD and EC in relation to the 
priority to achieve a good water status. 

 

 The most important problem of interpretation of Art. 4(7) We consider the fact that the 
requirement for „Article 4(7) Applicability Assessment of WFD“ without proper assessment of 
the effectiveness of such assessing the significance of the impact i.e. cost benefit analysis 
extends from the proposed new infrastructure projects respectively new sustainable human 
activities with significant impact to achieve a good status/water potential or deterioration from 
status very good to good (as provided in Article 4(7) of WFD) to a flat-rate assessment of all 
projects, regardless of the fact , whether it is obvious, that they have no effect (because they 
don’t even touch of the water body) or are clearly temporary – the short-term or medium-term 
impact (which is no longer permanent) or have only local influence (in relation to the length or 
area of the water body is insignificant). 

 
For example: „Article 4(7) Applicability Assessment of WFD” for the project such as: 

- inverted siphon, laying of the pipeline through the bottom of the watercourse (crossing of 
pipeline and watercourse), 

- increasing of the protective dams of the watercourse in municipalities within the flood 
protection, 

- reassessment of the permit for water abstraction, which remains unchanged or the water 
abstraction in the new application for permission is reduced, 

- restoration/reconstruction of an existing water structure that does not change the 
purpose/size/shape of the original structure (the effects of reconstruction/restoration are even 
often benefit to improve hydrological, morphological or continuity conditions – whether in relation 
to modify the fortification of the bottom and banks of the watercourse), 

- but especially in activities related with normal, regular maintenance of watercourses and 
with maintenance and repair of existing water structures, which the administrator or owner 

 SK The relevance of 
certain projects shall 
be taken into 
account in the Article 
4(7) Test. 
 
The step-wise 
approach for the 
Applicability 
Assessment 
(screening, scoping, 
and assessment) 
aims at balancing the 
administrative 
burden. Projects 
which are not posing 
a risk to deteriorate 
status shall not 
require a detailed 
assessment. Point 
added to text that 
respective checklist 
tools may be 
elaborated at 
national level. 
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performs in accordance with valid legislative regulations of the Slovak Republic (of which such an 
obligation directly arise) and in accordance with approved operation and manipulation rules, 
especially in the interest to provide water services, protect the health and life of humans, their 
assets, cultural heritage , economic activities and the environment against flood disasters and 
providing of navigation conditions in accordance with international agreements and conventions – 
this obligation cannot be confronted at the same time with the requirement to assess the 
significance of the impact of these mandatory activities on the status of waters and certainly not 
with proving of justification of these activities with the fulfilment of the conditions under Article 
4(7) of WFD as a possible exception from achieving of environmental objectives. 
 
Access to "Article 4(7) and Applicability Assessment" is the decision of the Member State, including 
responsibility for the consequences of the selected approach, but despite that, we consider that 
recommended practices should be effective and targeted focused on projects and activities, for 
which there is assumption of significant impact on the status/potential of water bodies and not to 
the potential risk, which in applied assumptions in the assessment of the significance of the impact 
is always present. For the above reasons and in the interest of a pragmatic approach to the 
application of Article 4(7) WFD without unnecessary ineffective burden of the Member States in 
relation to increasing staffing to ensure the required mega-system for several steps assessment, 
another financial burden on investors and long-time requirements for project assessment and 
testing, with a negative impact on the possibility of the use EU funds to ensure the measures set out 
in the Member States' planning documents - we therefore recommend to focus attention on 
significant/large projects and new human activities, and their significance was determined by the 
criteria for assessment the significance of the impact, similarly as established in the case of 
Environmental Impact Assessment (EIA). 

430-
432 

Lines 430-432 should be deleted.  
 

At the beginning of chapter 2.6. a new 
paragraph on COP Paris has been 
introduced. This is a political 
statement and has nothing to do with 
the Water Framework Directive. 
Therefore the new paragraph under 
lines 430-432 should be deleted.  

BDI (Business 
Europe) 

Reference to 
international 
agreements was 
requested during the 
first commenting 
round and therefore 
added. 

433 Should say ‘strategies respectively have been’ i.e. delete ‘plans’  JB, CHAIR 
NAVI TG 

There are strategies 
and plans in place. 

437 It has to be clearly explained what kind of hydropower can be used for water storage and in what 
conditions. Otherwise, it can be understood that hydropower in general (including SHP using 
diverting pipes) can be a solution for climate change adaptation and mitigation. Moreover, there 
should be a clear difference between measures for adaptation and measures for mitigation (putting 
them in the same box, can create confusion because some measures aiming to mitigate climate 
change (e.g. hydropower) can actually diminish the potential of that specific water body an its 
ecosystems to adapt to climate change).  

 WWF Proposal deemed too 
specific since the 
chapter aims to 
simply point out the 
relevance of the 
subject. More 
detailed info can 
inter alia be found in 
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other documents 
(e.g. reference to CIS 
Guidance No. 24). 

 

Other environmental policies 

Strategic Environmental Assessment (SEA) Directive 
Line 
Nr. 

Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by 

drafters 

486-
488 

Interpretation of requirements according to Art. 4(7) of WFD at 
plan level is just demonstrative, as there are no aims 
specification at the measures level and without their elaboration 
cannot be evaluated points according to Art. 4(7). Such 
interpretation is only demonstrative and general. 

 SK The 
opportunities 
but also 
constraints of 
an SEA in 
relation to Art. 
4(7) are already 
explained in the 
bullet points of 
the chapter. 

 

Environmental Impact Assessment (EIA) Directive 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

501 
et 
sqq. 

Change line 513: 
“Assess whether project deteriorates water status status of a water body 
(WFD Article 4 (7) and EIA Article 3). This assessment may be part of the 
assessment of the factor water (EIA Article 3). 

Clarification of the Art. 4 (7) assessment which 
concerns the status of a water body. This assessment 
may be part of the assessment of the factor water 
(EIA Article 3). The current reference to “water 
status” in the context of Art. 4 (7) is misleading. 

DE Amended. 

511-
515 

In addition to listed issues, EIA description contains mitigation measures to 
decrease negative impacts which might have synergies. At least in Finland.  

 FI Added. 

513 Assess whether project might lead to a deterioration ofdeteriorates water 
status WFD Article 4(7) and EIA Article 3) 
 

It is a prediction, a forecast about the impact on 
water body status 

RO Amended. 

513 “deteriorates water status or relevant quality element”  In line with ECJ definition of deterioration EURELECTRIC Amended. 

513 Inadequate methods or not selecting adequate methods to detect 
ecological status deterioration is one of the fundamental reasons for Art. 
4.7 not being applied. Example of Elbe is very illustrative in this respect - 
the project of the deepening and widening of the Elbe with the greatest 
possible impact on the Elbe water bodies did not trigger Article 4 (7). This 

The guidance needs to stress more that this problem 
exists and that not detecting deterioration does not 
amount to being compliant with the WFD, but the 
opposite. Guidance needs to be clearer on that. 
Moreover, more guidance should be given on how to 

WWF The requirement of having 
appropriate methodologies in place 
is a general issue for WFD 
implementation. See also 
uncertainty section in that context. 
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project should clearly trigger Article 4 (7), therefore the questions has to 
be raised on where the assessment went wrong? 

overcome this problem.  

515 You should refer to art. 5(1d.) of EIA  FI Amended. 

516-
518 

Regional authorities didn’t understand the content of those sentences.  FI Amended for improved clarity. 

Habitats Directive 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member 
Comment by 

drafters 

528-
552 

Some examples of habitats should be added. Paragraph is focused only on species; Habitats Directive 
covers also habitats. 

WWF Added. 

541 Should say ‘related data collection and assessments, which ..’  JB, CHAIR 
NAVI TG 

Added. 

542 The NATURA 2000 directives are linked to specific areas and must therefore be 
assessment carried out in the case of planned activities in their scope. Assessment of 
WFD is linked to water bodies throughout the area and therefore, the assessment under 
4(7) must be limited not to area, but substantively respectively by the size of the 
assessed projects. 

 SK Not every 
project might be 
relevant for the 
Natura 2000 
Directives. This is 
pointed out in 
chapter 3.7.2. 

544 Further guidance/clarifications are required with regards to which types of 
developments qualify for an article 4(7) Test. A chapter (possibly between chapters 2 
and 3) with detailed guidance, as was discussed in the meeting, would help in guiding us 
further on how to apply Article 4(7). Such additional guidance can consider the 
identification of potential criteria that would enable a consistent approach towards the 
application of this article.  

Further guidance would help the implementation of 
Article 4 (7) in a consistent manner, as well as the 
development of a system at a National scale that would 
capture all relevant proposals for screening purposes in 
terms of Article 4 (7).  

MT The guidance 
does not intend 
to provide an 
ultimate list of 
types of 
developments 
which require an 
Article 4(7) test. 
This can be very 
case-specific.  

 

SCOPE OF ARTICLE 4(7) AND APPLICABILITY ASSESSMENT 
Line Nr. Comment/Change request Justification of the comment/change request CIS Member 

Comment by 
drafters 

545 The appropriateness or otherwise of the term ‘Article 4(7) 
applicability assessment’ depends on the response to what we 
do or do not want to achieve in response to the comment on 
line 117 above. I would favour ‘WFD project compliance 

 JB, CHAIR 
NAVI TG 

A sub-chapter 
on projects 
outside the 
scope of Article 
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assessment’ to enable the process set out in Section 3 to 
applied more widely 

4(7) was added. 

545-1360 
(Chapter 3) 

Please add Applicability assessment is the most important phase of the using Article 
4(7) application. We would appreciate a specific description of the 
assessment itself. 

CZ The 
"applicability 
assessment" is 
described in 
chapter 3.7. 

545-1827 
(Chapter 3 
and 4) 

Please clarify Is it correct to assume that if the project causes… 
 
failure to achieve good groundwater status, good ecological status or, 
where relevant, good ecological potential or to prevent deterioration in the 
status of a body of surface water or groundwater  
and it is not  
result of new modification to the physical characteristic of a surface water 
body or alterations to the level of bodies of groundwater 
or 
failure to prevent deterioration from high status to good status of a body 
surface water  
is not 
the result of new sustainable human development activities,  
 
…this project cannot be realized under any conditions? 

CZ Correct. Sub-
chapter added, 
addressing the 
issue of projects 
outside the 
scope of Article 
4(7). 

545-579 
In relation 
with whole 
Guidance 
and mainly 
with 
bullet points: 
2.7.1 SEA 
Directive 
4.3.1 Strategic 
level (for 
assessing 
significantly 
better 
environmental 
options and 
4.5 
Relationship 
to the River 

A modification of Figure 1 is proposed (see figure below at the 
end of this document). 
Following that figure subsequent changes need to be done 
through all the text of the document. 
The change proposed tries to take into account article 4(7) as 
early as possible during the decision process and if possible 
during SEA of water related plans. The guidance already 
considers in lines 1755 to 1763 as something useful to take into 
account the information that is available at the time of 
publishing the RBMP. This is correct, but we propose a more 
mandatory description. RBMPs should include an inventory of 
possible new modifications included in water related plans.  
With this approach all those new modifications proposed by 
other plans (i.e FMP) could be assessed and tested at an stage 
where strategic decisions can still be taken. 
 
If we wait till those initiatives or measures included in a plan 
become a project, it will probably be to late to consider 
appropriate alternatives which are a conceptual different 

Lines 491-495 
What the guidance says in lines 491-495 about the link of article 4(7) and 
Strategic Environmental Assessment (SEA) Directive, can be understood in 
the way the first part of the figure (Planning phase of an activity or project) 
proposes. A first 4(7) Applicability assessment and if needed a 4(7) Test 
can be developed for measures before they are included in the specific 
plan.  
In some cases, when developing a plan, measures can be still just ideas 
about what has to be done. In other cases those ideas are already 
developed as a draft project or even a project. Depending on the degree of 
development of the measure, the 4(7) evaluation included in the RBMP, of 
measures proposed in specific plans, can be a rough estimate or a proper 
assessment and test. In the last case, after the approval of the plan, in the 
moment the project is going to be implemented authorities issuing a 
permit or authorizing a project can invoke the assessment included in the 
RBMP to skip the 4(7) evaluation during the permitting phase. 
 
Lines 1562-1586 Strategic level (assessing significantly better 
environmental options) 

ES The proposal 
includes a "pre-
check" for an 
Article 4(7) 
Assessment 
during the 
planning phase. 
Draft 2 of the 
document did 
not contradict 
such an 
approach. 
However, aspect 
of strategic pre-
planning was 
now added in 
the figures and 
graphs. 
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Basin 
Management 
Plans 

solution and not just variations in de design of the project 
(alternatives such as height width or materials)  
 
 

The 4(7) guidance on its second draft includes a chapter (4.3.1) about 
assessing significantly better environmental options at Strategic level.  
The schema proposed above can provide some clues about a practical way 
to put this in practice.  
 
Line 1715 4.5.1 Reporting in the River Basin Management Plans 
Lines 1723-1726 Guidance Document No. 20 outlines in this context that 
this is a reporting obligation and does not mean that Member States must 
wait until the publication of the River Basin Management Plan before 
allowing a new physical modification or new sustainable development 
activity to proceed. In many cases projects will be developed within the 
RBMP six year cycle. 
Lines 1743- 1754 Furthermore, the PCI Guidance91 for energy 
infrastructure Projects of Common Interest provides some further 
direction, outlining that "where a project is put forward in the middle of 
the 6 years cycle and was not included in the previous RBMP, under strict 
and short time limits, Member States will be de facto amending their 
RBMPs and with no public consultation. Therefore, the preferred course of 
action would be to formally update the existing RBMPs. An alternative 
would be to rely on a proper ad hoc public consultation, e.g. using the EIA 
process or other proper consultation. (…) Failing to carry out a proper 
public consultation could run the risk that Member States lose sight of the 
links between the proposed project and other water uses in the basin or 
that citizens are partly deprived of their right to be consulted as provided 
under the WFD. It is therefore recommended that time limits for the 
consultations are sufficient to allow a proper consideration of the project 
in the RBMP context. In cases where the projects are developed in the 
middle of the WFD planning cycle, they will then need to be included in the 
subsequent RBMP, which will be subject to public consultation in its 
entirety." 
Line 1755: In addition, the following information is considered as useful to 
be included the RBMPs (and the draft RBMPs) that is available at the time 
of publishing the plans: 
 

546-579 Include the text in a separate chapter which could follow 
chapter 3.2 

Modification would facilitate the reading of the document as the 
provisions of article 4(7) would first be described and only afterwards the 
applicability assessment and the article 4(7) test. 

LU Adapted. 

550-551 Could add “new modifications/alterations to the physical 
characteristics might lead…”.  

Clarifies the text. FI Adapted.  

554-562 There are some alterations that obviously cannot produce a 
significant effect/impact on water body status because of its 

A previous step to a proper “Applicability assessment” is suggested for 
alterations that obviously do not produce impact on water bodies (a more 

ES It is considered 
to be difficult to 
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importance (in terms of size and water body status/sensitivity). 
For these cases, some thresholds could be established to avoid 
the effort/burden of a proper “Applicability assessment” 
process. This would make possible what is said in lines 770-797 
and 1196-1197. 

generic approach). Some thresholds of the importance of the alteration (in 
terms of size and water body status/sensitivity) could be established and 
alterations under these values should not require a proper “Applicability 
Assessment” nor Art. 4.7 Test.  

establish such 
thresholds at EU 
level since this 
can be very case 
specific. 

555 Inadequate methods or not selecting adequate methods to 
detect ecological status deterioration is one of the 
fundamental reasons for Art. 4.7 not being applied. Example of 
Elbe is very illustrative in this respect - the project of the 
deepening and widening of the Elbe with the greatest possible 
impact on the Elbe water bodies did not trigger Article 4 (7). 
This project should clearly trigger Article 4 (7), therefore the 
questions has to be raised on where the assessment went 
wrong? 

The guidance needs to stress more that this problem exists and that not 
detecting deterioration does not amount to being compliant with the 
WFD, but the opposite. Guidance needs to be clearer on that. Moreover, 
more guidance should be given on how to overcome this problem.  

WWF The 
requirement of 
having 
appropriate 
methodologies 
in place is a 
general issue for 
WFD 
implementation. 
See also 
uncertainty 
section in that 
context. 

556-557 The sentence “.. …This since it is essential to assess how a 
proposed project will affect the environmental objectives of the 
affected water bodies...“ to be edited : 
 

a) To be added the missing content :  
„This ……...since it is essential to assess how a proposed project 
will affect the environmental objectives of the affected water 
bodies..“  
 
or  

b) Needless words to be removed : 
 
“.. …This since it is essential to assess how a proposed project 
will affect the environmental objectives of the affected water 
bodies...“ 
 

The sentence is not clear: it seems to be incomplete (something seems to 
be omitted) or some meaningless words left from a previous version. 

BG 
 

Adapted. 

563-567 Also here a footnote with reference to the Weser-ruling could 
be added (cfr. Line 606 etc.) 

This is an interpretation of the Weser-ruling and although everyone agrees 
on it, it may be more correct to make this clear 

BE This is still a 
section of the 
document 
describing the 
general 
principles.  The 
Weser ruling is 
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specified later 
on in the text.  

563-567 The statement “it follows that if the conditions are not fulfilled 
and the article 4 (7) test fails, the project cannot be authorized 
under the WFD.” fails to acknowledge that under certain 
circumstances, it must also be possible to grant a derogation 
on proportionality grounds in respect of the literal wording of 
Art. 4(7) if the management goal requirements and 
prohibitions are to be interpreted very narrowly. 
 
Clarification in this regard should be introduced into the 
Guidance Document. 
 
 
 

The statement “It follows that if the conditions are not fulfilled and the 
article 4 (7) test fails, the project cannot be authorized under the WFD.” Is 
not acceptable. It disregards the fact that an exemption must also be 
possible under certain circumstances for reasons of proportionality, 
beyond the narrow wording of article 4 (7) WFD. As a general rule, 
European Union law allows exemptions beyond the wording of the text of 
a directive. ECJ has confirmed this in its case law.  
 
Inter alia in its case law on conservation of natural habitats: In the case of 
the Finnish wolf in particular (Case C-342/05), the ECJ, following Advocate 
General Kokott, recognized the possibility of a derogations that goes 
beyond the wording of the Natural Habitats Directive. The advocate 
general opined that the court had already decided in respect of the law on 
nature conservation that exceptional grounds may justify detriment to 
legally protected interests in the natural world even if this would not be 
possible according to the text of the relevant directive provisions. She 
added that in practical terms, it is a question of applying the principle of 
proportionality, which is not restricted, with regard to the possible 
objectives of derogations, to the list of grounds set out in the directive 
(opinion delivered on 30 November 2006, Case C-342/05, juris, paragraph 
52 ff.).  

BDI (Business 
Europe) 

Article 4(7) 
clearly restricts 
its applicability 
to the physical 
alterations of 
surface water 
bodies, 
alterations to 
the level of 
groundwater, 
and new 
sustainable 
human 
development 
activities (from 
high to good). 

568-570 Cut: Assessment of applicability for evaluation according to 
the generally valid regulation for reaching/exceeding limit 
values. When exceeded follows: Assessment of applicability on 
the basis of expert opinion. 

 SK Unclear 
comment. 

571 Please add ‘at the scale of the water body’ at the end of the 
second box 

 JB, CHAIR 
NAVI TG 

Added. 

573-574 Please indicate here – for clarity - that 4.8 and 4.9 tests are 
incorporated in the 4.7 test further on in the document. 

 NL Added. 

 

Recap of the WFD Environmental Objectives and Article 4(7) 
Line Nr. Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

581 ff.  Once again, the environmental objectives are presented in 
isolation as overriding principles without incorporation of 
the expressly reserved exemption provisions (see chapter 
1.3). 

 BDI (Business 
Europe) 

Whole Article 4, 
including exemptions, 
was already described 
in chapter 1.3.  

582 Change to “The objective of the Water Framework Directive 
is to prevent further deterioration of any water body and 

Paragraphs 4-7 of Article 4 are inextricably linked to paragraph 1 and 
themselves form part of the core objectives of the WFD. 

Euromines Whole Article 4, 
including exemptions, 
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achieve good status/potential of all water bodies by 2015 
or otherwise within naturally and technically feasible 
timescales without incurring disproportionate costs or 
preventing new sustainable human development 
activities." 

was already described 
in chapter 1.3. 

589 ‘Chemical status is defined by the environmental quality 
standards for chemicals set at EU level in Directive 
2008/105/EC amended by Directive 2013/39/EU (priority 
substances and certain other pollutants)’. 

Definition of ‘good surface water chemical status’ given by the WFD. ES Added.  

596-598 The sentence:  
„…Quantitative status is defined by the available 
groundwater resource not exceeding the long-term annual 
average rate of abstraction…” 
 
To be edited as follows: 
 
„Quantitative status is defined by the available groundwater 
resource, not exceeded by the long-term annual average 
rate of abstraction..” 

The current wording of the sentence is not correct and changes the 
meaning of the “good GW quantitative status” 
 
( see also line No 975 and line No 1004 – Example5, Criterion 1) 

BG 
 

Amended. 

596-602 An additional statement on the importance of the chemical 
status of groundwater bodies should be included to better 
reflect the combined requirements of the WFD and 
Groundwater Directive. 
The text of lines 601-602 should be modified as follows: 
“In contrast to surface water bodies, chemical status of 
groundwater bodies is not only determined by conductivity 
and concentrations of pollutants. Rather, it is necessary to 
verify additionally the extent to which increased pollutant 
content in the groundwater impacts on communicating 
bodies of surface water, on abstraction of drinking water or 
on terrestrial ecosystems dependent on the groundwater 
and leads to significant damage to these protected 
resources. Against this background, the exceedance of a 
limit value does not automatically lead to a groundwater 
chemical being assessed as below good status.” 

The statement “Quantitative status is defined by the groundwater level 
regime and chemical status by conductivity and concentrations of 
pollutants” ignores that the chemical status of a body of groundwater is 
evaluated differently from the chemical status of a surface water body – 
and consequently, it does not exclusively entail a review of whether the 
relevant thresholds are being complied with or not. Instead, it is a matter 
of determining to what extent a change in groundwater chemistry has an 
impact on the surface water it interacts with, on the potable water supply, 
or on groundwater dependent terrestrial ecosystems. The WFD clearly 
distinguishes between protection levels for groundwater and surface 
waters. The German approach of preventing any change to groundwater 
is not followed by a majority of Member States and is in disagreement 
with the requirements of the GWD and previous EU guidance on the 
subject. 

Euromines The text provides a 
brief summary, not 
only for groundwater 
but also for surface 
water bodies. 
Reference for further 
details is included 
(WFD Annex V and the 
Groundwater 
Directive). Later on 
reference is made to 
CIS Guidance on 
groundwater. 

601-602 
 

Under line 601 the text should be modified as follows: 
 
 
“In contrast to surface water bodies, chemical status of 
groundwater bodies is not only defined by conductivity and 
concentrations of pollutants. Moreover, it has additionally 

The statement relating to groundwater “Quantitative status is defined by 
the groundwater level regime and chemical status by conductivity and 
concentrations of pollutants” is incomplete. It disregards the fact that, 
when the chemical status of a ground water body is assessed – and hence 
when a chemical alteration is evaluated in connection with the 
deterioration ban - the test is not merely about whether or not the 

BDI (Business 
Europe) 

The text provides a 
brief summary, not 
only for groundwater 
but also for surface 
water bodies. 
Reference for further 
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to be taken in to account the extent to which increased 
pollutant content in the groundwater impacts on 
communicating bodies of surface water, on abstraction of 
drinking water or on terrestrial ecosystems dependent on 
the groundwater and leads to significant damage to these 
protected resources. ”  

relevant limit values are met (see line 972 – 981). This is different from 
the situation when the chemical status of a surface water body (SWB) is 
assessed. Rather, it is necessary to verify additionally the extent to which 
increased pollutant content in the groundwater impacts on 
communicating bodies of surface water, on abstraction of drinking water 
or on terrestrial ecosystems dependent on the groundwater and leads to 
significant damage to these protected resources (see WFD Annex 5, 
Chapter 2.3.2.). By contrast, the statement currently contained in the 
draft would mean an unacceptable equal treatment of SWB and GWB 
narrowed down exclusively to pollutant content, despite the clearly 
expressed wish of the European legislator that WFD should distinguish 
clearly between the level of protection for groundwater and for surface 
water (cf. Council common position 4/2006 of 23 January 2006 OJEU 
2006, C 126E/1, page 14). An additional statement on the importance of 
the chemical status of GWB should be included in the text accordingly. 

details is included 
(WFD Annex V and the 
Groundwater 
Directive). Later on 
reference is made to 
CIS Guidance on 
groundwater. 

604, 
footnote 
43 

This footnote can be deleted, since its contents is already 
encompassed in lines 606-608. 

 NL Deleted. 

605 

failure to prevent deterioration from high status to good 
status of a body of surface water is the result of new 
sustainable human development activities  
failure to prevent deterioration from high status to good 
status of a body of surface water is the result of the fact 
that the exploitation of the small hydro sector is less than 
70% in a specific country.  

Countries that are in the South of Europe have started much later to 
exploit their small hydro plant sector, and as a result, they have water 
bodies of perfect quality. We believe that this fact must be taken into 
consideration and - up to the certain 70% exploitation of their small hydro 
plant sector - any worsening of the quality of their water bodies should 
not be in breach of the WFD Article 4(7).  

GR Article 4(7) outlines 
the requirements 
under which 
deterioration/non-
achievement is 
allowed. 

606-608 Member States are required — unless the conditions of an 
exemption under Article 4(7) are fulfilledis granted — to 
refuse authorisation for an individual project where it may 
cause deterioration of a water body or failure to achieve 
good status or potential.  

The term granted looks to be inappropriate- exemption under 4.7. is not 
granted- it is applicable only if its conditions are fulfilled 

RO The wording is taken 
from the Weser ruling. 

608 Good ecological status or potential of a surface water body 
or the good status of a groundwater body 

See wording of Article 4(7) t, chemical status of surface water bodies is 
not included 

GR The used terminology 
addresses both, 
surface and 
groundwater bodies. 
The scope is further 
specified in chapter 
3.3. 

610 I think this should be ‘irrespective of’ rather than 
‘independently’ 

 JB, CHAIR NAVI 
TG 

Amended. 

613-615 Delete 613 to 615. Renewal or review of existing permits: the existing permits of authorized 
activities are reviewed under strict conditions specified in an appropriate 

EURELECTRIC "change of" activities 
added to clarify. 



CIS Guidance Document on WFD Article 4(7)  SUMMARY OF COMMENTS ON DRAFT 2 

-20- 
 

legal framework 

613-617 Text could describe more clearly that update of license or 
project necessitates exemption only when impacts are 
clearly changing. In our legal system, it might even require 
new license. 

 FI "change of" activities 
added to clarify. 

613-617 It is debatable whether the mere renewal of permits should 
not be eligible for a 4(7) applicability assessment test. 
Continuous operation of a project does not cause “new 
modifications” to the project itself, but there might be “new 
modifications to the physical characteristics” of a water 
body, esp., if cumulative effects and the principle of 
precaution are taken into account 

 WWF Existing facilities 
should already be 
addressed via the 
pressures/impacts 
analysis and PoM of 
the RBMPs. 

613-625 Please indicate here explicitly that the application of Art. 4.7 
is dependent on a project being subject to authorization and 
that authorization does not necessarily have to take the 
form of a permit. 

The current text suggests that an authorization of a project is always 
applicable, and even that this is in the form of a permit. This however, 
may not always the case and depends greatly on the legal system of the 
Member States. The WFD does not require that all projects are 
individually subject to authorization. For instance, Art. 11.3.g specifically 
leaves open the option to use a registration based on general binding 
rules, instead of prior authorization. This point also came up in the 
discussion during the second ATG meeting and it would be better to avoid 
such discussions by clarifying the text somewhat.  

NL Term "authorisation or 
licensed activity" used 
to broaden. 

614-615 Add: 
“… - if the conditions of the permit are changed and the 
change of activities undertaken according to the renewed 
permit could cause deterioration.” 

It should be specified, that the requirement of an Article 4 (7) test only 
concerns changed activities resulting from a renewed permit, not already 
existing activities of the permit. 

DE Added. 

616 Presumably Member State implementing legislation 
therefore needs to make explicit provision for this ‘timely 
review’? I don’t think the UK legislation does this (although 
the Habitats Regulations do require such a review) … 

 JB, CHAIR NAVI 
TG 

A review of permits 
does not necessarily 
result in a change of 
permits, but 
amendments can be 
needed in case 
mitigation measures 
need to be 
implemented.  

621 Good ecological status or potential of a surface water body 
or the good status of a groundwater body 

See wording of Article 4(7) t, chemical status of surface water bodies is 
not included 

GR The used terminology 
addresses both, 
surface and 
groundwater bodies. 
The scope is further 
specified in chapter 
3.3. 
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622 As discussed in the meeting, this sentence is difficult to 
understand, appears to suggest that competent authorities 
should expect Article 4(7) to be applied to all activities or 
projects unless there is evidence to the contrary, and makes 
no mention of the level of risk. My suggestion is that we 
delete the sentence here as it is much too early in the 
document and, if we retain the sentence later, clarify that 
consideration should be given to: 
- whether an adaptive management approach can 
be taken (see comment on line 1505) and 
- the level of risk (a moderate to significant residual 
risk might indeed justify the application of the 
precautionary principle but a negligible to minor residual 
risk is unlikely to do so) 

 JB, CHAIR NAVI 
TG 

"risk-based approach" 
added. 

622 - 
625 

One case study could be added in that sense. One case study could be included for a better understanding of ‘no 
reasonable scientific doubt’. 

ES Request for case 
studies has been sent 
to MS. 

622 - 
625 

Nearer clarification and description would be useful how 
the “no reasonable scientific doubt” can be proofed by the 
applicant or/and the competent authority in a specific 
project authorization. Is it just an assumption or even the 
requirement of creating a specific expert opinion document 
in the context of the permitting procedure to underline that 
there is no minimum possibility of being a deterioration 
case.   

 AT Issue further 
addressed in the 
section on the 
Applicability 
Assessment. 

622-624 The term “reasonable scientific doubt” is unclear and should 
be specified or changed as suggested below. 
 
Following the precautionary principle, competent authorities 
may authorize an activity in absence of an Article 4(7) Test 
only if there is reasonable justification that it will not cause 
deterioration or compromise the achievement of good 
status.  

There may be situations where scientific proof is unavailable or scientific 
conclusions are inconsistent or questionable (if based e.g. on status 
assessment from grouping) and the decision on absence of an Article 4(7) 
can be taken on the basis of other similar projects/developments.  
The term “scientific” is very complex and it is not clearly specified what 
exactly it is expected/requested in this regard 

PL Issue further 
addressed in the 
section on the 
Applicability 
Assessment. 

622-624 If the impact of modification/changes is project specific, 

general scientific assessments cannot be applied. 
If itis possible on the basis of monitoring and classification 
of water bodies to set a common rules for impact 
assessment, so the setting is possible of general threshold 
values for individual types of water bodies and 
modifications/changes/new activities. 

 SK Issue further 
addressed in the 
section on the 
Applicability 
Assessment. 

622-624 Change: The term ‘precautionary principle’ should NOT be The ‘principle’ applies only when major issues are at stake: tipping points NAVI TG Adapted. 
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used here. Rather this should refer to the precautionary 

approach 

 

Also, the sentence with the double negative should 

absolutely be taken out, whether it is here or further on: the 

ECJ made a mistake in its wording, but that should not be 

repeated in the Guidance. 

in climate change, nuclear safety issues, long term effects of sea level rise. 
A preliminary judgement whether or not a boundary class may be crossed 
is an entirely different matter. What is intended here is to say that one 
should be prudent in drawing conclusions: this is called the precautionary 
approach. This comment applies whether the statement remains here or 
it is made in a different form further on in the report (i.e. as suggested by 
Jan Brooke) 
 
 

623 competent authorities may authorise only if there is no 
reasonable scientific doubt/ 

Who and how defines what is “no reasonable Scientific doubt”? 
The competent authorities’ haven´t scientific suport when they have to 
decide and, In most cases, they do not have feasible alternatives to 
decide.  
It could be a good idea to have, perhaps at circa, example’s and cases of 
decisions taken by authorities where no reasonable Scientific doubt was 
considered, in order to support decisions on other countries. 

PT Issue further 
addressed in the 
section on the 
Applicability 
Assessment. 

623 “may authorise an activity in advance” Cf. discussion during ATG 
Not all activities require a formal permit or authorisation procedure 

BE The term authorisation 
is considered in the 
broader context, not 
necessarily a permit. In 
case a project, which 
could cause 
deterioration, can go 
ahead without the 
need of authorisation, 
this bears the question  
how the system of a 
MS allows to meet the 
Article 4(7) conditions. 

623-624 Clarification of the text needed. Here you are suggesting that authority can authorize an activity without 
going through Art 4.7 requirements if there is no reasonable scientific 
doubt that the impact doesn’t occur, if we understand this correctly. Who 
decides what a reasonable scientific doubt is? What type of studies (if at 
all) is necessary to show that (word ‘evidence’ has now indication on how 
comprehensive such evidence would need to be). 

WWF Issue further 
addressed in the 
section on the 
Applicability 
Assessment. 

623-625 no reasonable (scientific) doubt. Scientific between brackets Due to gaps in knowledge and uncertainty predictions might be best 
guesses or expert judgements with a scientific base. 

BE Issue further 
addressed in the 
section on the 
Applicability 
Assessment. 

623-625 Following the precautionary principle, competent The term “ scientific” is very complex and it is not clearly specified what RO Issue further 
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authorities may authorise an activity in absence of an Article 
4(7) Test only if there is no a reasonable scientific doubt 
justification that it will not cause deterioration or 
compromise the achievement of good status. Such evidence 
should be documented. 

exactly it is expected/requested in this regard addressed in the 
section on the 
Applicability 
Assessment. 

624-625 It should be further developed where, how and for how 
long the evidence justifying absence of Art. 4(7) test should 
be documented.  

 PL Detailed specification, 
i.e. where and how, 
depends on the 
authorisation system 
which can be different 
between MS, but the 
principle should be 
evidential.  

633 Delete “or new sustainable human development activity”  "New sustainable development" is referred only in conjunction with the 
deterioration from high ecological status to good ecological status. This is 
not applicable in the case of HMWBs which are referred to the high/good 
ecological potential term. Line 633 should be corrected accordingly. 

EURELECTRIC Deleted. 

 

Scope of Article 4(7) 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

638 
ff. 

Include a reference to the remaining possibility to grant an Article 4.7 
exemption also for chemical modifications on proportionality 
grounds. 

In light of the stringent interpretation of deterioration by the ECJ, the limitation of 
exemptions under article 4(7) to hydro-morphological modifications is no longer acceptable 
for reasons of proportionality. 

Euromines Also prior to the Weser 
ruling 4(7) was only 
applicable to 
hydromorph. 
modifications, next to 
alterations to the level 
of groundwater and 
new sustainable 
human development 
activities (from high to 
good). 

642-
705 

Please clarify How to proceed if the proposed project causes failure to achieve good groundwater status, 
good ecological status or, where relevant, good ecological potential or to prevent 
deterioration in the status of a body of surface water or groundwater as the result of new 
modifications to the physical characteristics of a surface water body or alterations to the 
level of bodies of groundwater, and at the same time this project is the result of new 
sustainable human development activities? 

SI If it is a 
hydromorphological 
alteration or alteration 
to the level of 
groundwater then the 
first limb of 4(7) 
applies. If it is not, 
then the second limb. 
The second limb (new 
sustainable human 
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development 
activities) is therefore 
mainly relevant for the 
input of pollutants (as 
outlined in the 
document), whereas 
deterioration is for 
such cases only 
allowed from high to 
good. 

643-
653 

 This means that any modification, however small or insignificant, will be required to pass 
the Applicability Assessment. This is too stringent, particularly for small HPPs and 
abstractions for water supply of small rural communities  

EURELECTRIC The Applicability 
Assessment includes 
different stages, where 
it is also pointed out 
that for small projects 
a more generic 
approach can be 
considered. 

643-
658 

1. Please clarify further that a ‘modification to hydro-
morphological characteristics’ is broadly interpreted. 

Please also address the question if an Art. 4.7 test is required if a 
change of physical characteristics results in a change in water body 
typology. 

1. That this is indeed meant broadly, became clear in the discussion during the 
second ATG meeting, in which for instance also changing a turbine in a 
hydropower plant qualified as such. It is questionable if such an activity indeed 
changes ‘hydrological regime, river continuity, morphological conditions’ 
(examples mentioned in lines 644-645) and thus it would be wortwhile to state 
explicitly that these are only examples and that these examples are not meant 
to be exhaustive. 

To give an example: a freshwater lake used to be part of a transitional watersystem. If we 
want to bring it back from a heavily modified lake to a heavily modified transitional water 
body, some parameters might deteriorate if this were to remain a freshwater lake. 
However, if the water body were to be retyped as a transitional water body, these 
parameters would not be ‘worse’, just different and probably more appropriate. How to 
deal with that in the context of art 4.7? Is an appeal to (the requirements of) 4(7) necessary 
in such a case? 

NL Clarified that non-
exhaustive examples 
 
The given example on 
HMWB, bringing it 
actually closer to the 
natural state, appears 
to fall under the 
review of HMWB 
designation (every six 
years according to 
Article 4(3)) and shall 
not be an issue for 
Article 4(7).  

643 
ff.  
 
 

The restriction of “Modifications to the physical characteristics of 
surface water bodies” to “modifications to their hydro-morphological 
characteristics” is too narrow.  
 
It should be clarified in lines 643 seq. that if a chemical modification 
is a consequence of a physical modification of water body or of an 
alteration of the ground water level, this chemical modification – also 
in a corresponding waterbody – it can very well fall under a 
“modification to the physical characteristics” lead to the application 
of article 4 paragraph 7 first indent WFD.  
 

The restriction of “Modifications to the physical characteristics of surface water bodies” to 
“modifications to their hydro-morphological characteristics” is too narrow.  
 
Such a restriction is in contradiction to the wording of the WFD. The English adjective 
“physical” can mean both morphological changes and changes relating to physical 
properties. Article 4(7) EU WFD refers to “new modifications to the physical 
characteristics”; annex V EU WFD talks about “indicative physico-chemical quality 
elements”. Restriction of the meaning to the “hydro-morphological quality elements” is 
neither appropriate nor acceptable.  
 
Further the exemption covers also modifications of the water quality as a consequence of 
physical modifications of a surface water body (and as a consequence of modifications of 
the groundwater level). Lines 645-647 say that the impacts may result directly from 
changes brought about by the modification (result) or from the modification (activity) or -  - 

BDI (Business 
Europe) 

The term "physical" 
(alterations) is used in 
the definitions under 
WFD Article 2(9) in the 
context of HMWB 
designation, which is 
clearly addressing 
hydromorphology. 
Annex V talks about 
"physico-chemical" 
quality elements, what 
is different.  
 
"Physical 
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from changes in the water quality that have been caused by the modification or the 
modification´s result. Also table 2 (under line 712) sets out in the heading “modifications to 
the physical characteristics of a body of surface water” for the supporting physical-chemical 
quality components “potential direct and/or indirect effects” and for the chemical status 
“potential indirect effects”. 
 
Also, in the line “alteration to the level of bodies of groundwater” the table sets out 
potential indirect effects” for the supporting physical-chemical quality components as well 
as the chemical status of the surface water bodies and the chemical status of the 
groundwater bodies. Corresponding statements can be found in the text under the line 
688/689 and 693/694.  
 
If a chemical modification is a consequence of a physical modification of water body or of 
an alteration of the ground water level, this chemical modification – also in a corresponding 
waterbody – it can very well lead to the application of article 4 paragraph 7 first indent 
WFD.  
 
This should be clarified.  
 
For the rest, the remarks beyond on the analogous application of article 4 para. 7 WFD (line 
706-711) would also apply to the above mentioned cases.  

characteristics" were 
already specified as 
"hydromorphology" by 
the Water Directors in 
CIS Guidance 
Document No. 20. 

643-
680, 
684, 
708 

Do not use the terms “physical” and “hydro-morphological” as 
synonyms but stick to the term “physical” which is in the WFD. 

Reference to the old CIS No. 20 is not a sufficient reason for using both terms as having the 
same meaning. 

DE The term "physical" 
(alterations) is used in 
the definitions under 
WFD Article 2(9) in the 
context of HMWB 
designation, which is 
clearly addressing 
hydromorphology. 
Annex V talks about 
"physico-chemical" 
quality elements, what 
is different.  
 
"Physical 
characteristics" were 
already specified as 
"hydromorphology" by 
the Water Directors in 
CIS Guidance 
Document No. 20. 

644 There was an oral request to change it (Germany) – keep it – that’s 
the wording of the directive and earlier CIS documents! 

 EEB See answer to previous 
comment above. 

645 Add tidal regime Cfr. Annex V for transitional and coastal waters BE Added. 

647 - 
648 

‘There is no requirement here regarding the size of the modifications 
brought about by the project. Also relatively small modifications are 

A first selection of modifications by setting thresholds according to the size of the project 
allows reducing the burden in the authorization process. 

ES Now addressed in the 
section on the 
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covered by this provision’. 
After that, it could be added: 
Member States may set thresholds according to the size of the project 
and the vulnerability of the water body affected, for taking into 
account the most meaningful.  

Applicability 
Assessment. 

648 What is a “relatively small modifications” in contrast to e.g. a “small 
modification”? 

 DE "relatively" deleted 
and "spatial extent" 
added. The sentence 
simply aims to clarify 
that the size is not 
necessarily the 
determining factor. 
Also a relatively small 
project (e.g. a small 
dam) can interrupt 
continuity and 
deteriorate status.   

648 
– 
650  

Revision of the text needed. The statement on "small modifications" and then the examples imply that hydropower, 
bottom sills and dykes produce small modifications and impact, which is not the case. 

WWF Sentence shifted to 
provide clarity. 

652 Additional text “...and in the downstream river (see chapter 3.4)“ Improve cross referencing to section on effects on other water bodies UK Added. 

653 be different from those in an unmodified water body. The SHPPs are 
- by definition - run off river. This means that they do not change 
the hydromorphology of the water body. 
Moreover, the existence of the turbine increases the level of 
oxygen into the water, after it passes from the tourbine. Finally, the 
existence of ecological flow means, that there is no problem in the 
river continuity, since there is enough water left in the river. 
Moreover, both the fish ladders and the fact that there is not a dam 
built mean that there is no problem in the river continuity. 

All the facts that we mention make clear the big differences between the SHPPs and the big 
hydro power plants. It is obvious that the SHPPs do not damage the hydro-morphological 
characteristics or the river continuity. This very important conclusion must be taken into 
consideration and facilitate the design and built of SHPPs. 

GR One can distinguish 
run off river SHPPs 
from diversion SHPPs, 
whereas for the latter 
a lack of ecological 
flows (and therefore 
impact on hydrology) 
can be an issue. River 
continuity can for 
instance be 
interrupted by the 
dam/weir of run off 
river SHPPs. A fish 
migration aid mitigates 
impacts on continuity, 
but a certain pressure 
remains. These 
modifications can 
deteriorate status, i.e. 
from high 
(undisturbed) go good. 
Hence, SHPPs can 
impact water bodies in 
many ways and are 
therefore relevant for 
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Article 4(7). 

659 Suggested additional text after line 659 
“New modification or alteration also includes the application for the 
renewal or re-issue of a temporary (including time constrained) 
permission authorising an activity which affects the physical 
characteristics of a surface water body or level of a groundwater 
body. Where the renewal or re-issue of a permission, on its own, 
maintains modifications or alterations that adversely affects the 
status or breaches objective of good status/potential then the 
competent authority can apply Article 4(7) tests. Where the water 
body is adversely affected by cumulative impact and the renewal or 
re-issue of a temporary permission may not, on its own, have effects 
that trigger the application of Article 4(7) tests then the competent 
authority will take into account planned measures and monitoring 
data to shape the assessment of impact (see chapter 3.5).“ 

There needs to be clarity on the definition of “new modification or alteration” where it 
relates to renewal of permissions authorising activities that could affect attainment of WFD 
objectives. 

UK If the renewal of a 
permit is not 
connected with a new 
modification/alteration 
but just a prolongation 
of the activity, then 
this might rather be an 
issue for the RBMP, 
PoM and potential 
application of other 
exemptions (e.g. 4(4)). 

664 Please clarify What is covered by “sustainable development” under Article 4.7 (c), should anyone decide 
about it? Authorize it? 

SI As outlined, there 
exists no clear 
definition of "new 
sustainable human 
development 
activities". The existing 
text aims to outline 
some considerations. 
See in this context also 
point 3 further below 
in the Guidance.  

665-
669 

The category needs to be clearly defined otherwise it is not possible 
to fulfil the obligations specified in WFD, respectively will force to 
ineffective evaluation or penalties for non-application. 

 SK See answer to previous 
comment. 

669 Please adapt this sentence to clarify how involved stakeholders or 
information available could change the sustainability character of a 
project. If not possible to clarify, then it would be better to delete the 
sentence. 

Time and scale (also mentioned in the sentence) can clearly influence whether or not a 
project is sustainable (doing the project at another moment (eg. not during migration) or 
elsewhere (eg. not in a vulnerable ecosystem) clearly have effects on sustainability 
parameters. This is, however, not at all evident for who operates/influences the project 
(stakeholders involved), let alone for what we know about a project (information available). 

NL Quote from CIS 
Guidance No. 20. An 
explanation can be a 
balance of 
involvement of 
relevant stakeholders. 
Inter-sectorial 
cooperation processes 
(e.g. on inland 
navigation projects or 
hydropower master 
plans) work with 
stakeholder 
involvement from 
various sides 
(authorities, industrial 
sector, NGOs) to find a 
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balanced approach. 

672 Along with the other principles, add the principle of “sustainable 
development”. 

The principle of sustainable development is also in the EC Treaty with equally importance 
(article 3).   

EURELECTRIC Added. 

674 Please add ‘Guiding principles on sustainable development can be 
found in the UN Sustainable Development Goals as articulated, for 
example, via the Communication …’ 

 JB, CHAIR NAVI 
TG 

Added. 

684-
712 

Could clarify more relationship to chemical status (where no 
deterioration of status also exists)  

 FI Addressed in addition 
in chapter on 
conditions triggering 
an Article 4(7) Test. 

690 and therefore increase concentrations). The SHPPs are - by definition 
- run off river. This means that they do not change the 
hydromorphology of the water body. 
Moreover, the existence of the turbine increases the level of 
oxygen into the water, after it passes from the tourbine. Finally, the 
existence of ecological flow means, that there is no problem in the 
river continuity, since there is enough water left in the river. 
Moreover, both the fish ladders and the fact that there is not a dam 
built mean that there is no problem in the river continuity. 
 
 

All the facts that we mention make clear the big differences between the SHPPs and the big 
hydro power plants. It is obvious that the SHPPs do not damage the hydro-morphological 
characteristics or the river continuity. This very important conclusion must be taken into 
consideration and facilitate the design and built of SHPPs. 

GR See answer to previous 
comment (line 653). 

690 Include “Note that for surface water bodies, Article 4(7) only allows a 
failure to achieve good ecological status or potential 

Wording EEB Clarified in paragraph 
before table 2. 

693 Change ‘in case’ to ‘in some cases’.  NL Adapted. 

706 - 
711.  
 

The paragraph “Note that Article 4(7) does not provide an exemption 
if deterioration caused [… ] from high status to good status” should 
be deleted.  
 
 
Instead we propose a clarification: 
 
“Regarding the input of pollutants Article 4(7) provides an exemption 
for surface water bodies if deterioration from high status to good 
ecological status is caused by a new sustainable human development 
activity. Moreover Article 4 (7) may also provide an exemption on 
grounds of proportionality if deterioration caused by inputs of 
pollutants from point or diffuse sources drives a water body to status 
below good. This applies for the ecological and chemical status of 
surface water bodies and groundwater bodies as well.”  

Since the issue under discussion here is a deterioration to a status below good, this 
sentence can relate only to article 4 (7) first indent EU WFD. Without any justication, it is 
postulated here that this exemption provision would not be applicable for any 
deterioration resulting from inputs of pollutants from point or diffuse sources.  
 
Such a narrow interpretation has to be rejected by reasons of proportionality. Also, it is not 
justified bay any water management reasons. Therefore the exemption of article 4 para. 7 
should – beyond its wording – also cover deterioration of the chemical status of 
groundwater and surface water bodies by input of pollutants from point and diffuse 
sources. Otherwise infringements of the deterioration ban through serious modifications to 
physical water properties (e.g. impoundments) could be permitted whereas infringements 
triggered by small inputs of pollutants from point or diffuse sources would be subjected to 
a blanket ban.  
 
This unjustified imbalance becomes all the more visible, that – according to line 684 ff and 
692 ff, impacts on the chemical status are covered by Art. 4 (7) when caused by new 
physical modification of surface water bodies and alterations to the level of groundwater. A 
reasonable justification for such different treatment of activities with similar impacts is not 
obvious.  
 
It is therefore to be assumed that the European legislator would have foreseen an 
exemption provision also for deterioration of the chemical water properties by inputs from 

BDI (Business 
Europe) 

Justification is 
provided in the same 
paragraph. 
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point and diffuse sources in the knowledge of the stringent application of the deterioration 
ban on chemical quality elements and/or substances flowing on from the ECJ ruling. This at 
least justifies analogous application of article 4(7) WFD if deterioration for the chemical 
status of groundwater and surface water bodies is caused by input from point and diffuse 
sources. 
 
 

706-
711 

The sentence in lines 706-707 should be deleted. 
Instead, include a reference to the remaining possibility to grant an 
Article 4.7 exemption also for chemical modifications on 
proportionality grounds. 
 
For example: 
 
“Note that an exemption for deterioration of status caused by inputs 
of pollutants from point or diffuse sources may also be provided on 
grounds of proportionality consistent with the intent of Article 4(7).” 

Since the issue under discussion here is deterioration to a status below good, this sentence 
can relate only to article 4 (7) first indent EU WFD. It is suggested here without any 
justification that Article 4.7 would not be applicable for any deterioration resulting from 
inputs of pollutants from point or diffuse sources.  
 
Such a narrow interpretation has to be rejected by reasons of proportionality. Also, it is not 
justified by any water management reasons. Therefore the exemption of article 4 para. 7 
should – beyond its wording – also cover deterioration of the chemical status of 
groundwater and surface water bodies by input of pollutants from point and diffuse 
sources. Otherwise infringements of the deterioration ban through serious modifications to 
physical water properties (e.g. impoundments) could be permitted whereas infringements 
triggered by small inputs of pollutants from point or diffuse sources would be subjected to 
a blanket ban.  
 
This unjustified imbalance becomes all the more visible in that – according to line 684 ff and 
692 ff, impacts on the chemical status are covered by Art. 4 (7) when caused by new 
physical modification of surface water bodies and alterations to the level of groundwater. A 
reasonable justification for such different treatment of activities with similar impacts is not 
obvious.  
 
In the case of an extractive waste facility covered by the Mine Waste Directive, for 
example, derogation in connection with the disposal of mining waste has been envisaged 
by the EU Legislator and should remain possible following the ECJ’s subsequent 
interpretation of surface water body deterioration. 

Euromines Justification is 
provided in the same 
paragraph. 

707-
710 

Change sentence: 
“This because the first limb of Article 4(7) only addresses new 
modifications to the physical characteristics of a surface water body 
hydromorphological alterations and alterations to the level of bodies 
of groundwater, but not point or diffuse sources of pollution.” 

See remark to lines 643 et sqq. DE Adapted. 

709-
711 

Input of pollutants (esp. when it implies failure to prevent 
deterioration from high to good status) cannot be reasonably 
considered “new sustainable human development activity”; 
therefore, the application of 4(7) in this case is a non-starter 

 WWF Considered as a 
statement. 

712 Change, see above  EEB Clarified in paragraph 
before table 2. 

712, 
Table 
2 

The term “Potential” inside the table elements should be substituted 
because it interferes with “potential” in the table heading with a 
complete other meaning. Alternative: Possible? Feasible? 

 DE Adapted. 
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Considerations regarding the time-span of effects on water body status/potential 

Line Nr. Comment/Change request Justification of the comment/change request CIS Member 
Comment by 

drafters 
717-769  Chapter 3.2.1 „Considerations regarding the time-span of effects on water body 

status/potential“ states: „Construction or maintenance works can lead to temporary 
short-term effects, therefore not requiring an Article 4(7) Test. However, if maintenance 
has not been carried out regularly or recently, it can have the same effects on ecological 
status/potential as completely new works. In other words, if water body 
status/potential has recovered/stabilised since the last time maintenance was carried 
out, the fact it is considered to be “maintenance” from an engineering perspective does 
not mean it cannot affect water body status. In such cases, ‘maintenance’ activity 
should be assessed in the same way as a proposed new physical modification”. 
We do not agree with this approach in the interests of care for state property and 
ensuring its safe and sustainable operability, in the interests of ensuring all purposes for 
which this state property or water structure was intended and likewise on which the 
watercourses serve. Making a lengthy assessment represents a serious risk to threats to 
security of property and safety of life, health and property of people, who are 
dependent on safe continuous operation. 
 

 In the chapter 3.2.1 „Considerations regarding the time-span of effects on water body 
status/potential“ is also stated: “If effects on water body status/potential are temporary 
but in a medium-term and enable them to be captured by the monitoring programs and 
thus determined as leading to deterioration of water body status/potential during 
status assessment for river basin management planning, such modifications should 
require the application of an Article 4(7) Test and the reasons for those modifications or 
alterations should therefore be set out and explained in the River Basin Management 
Plan.“ 

It is not clear, whether the Article 4(7) Test will be require additionally/repeatedly, following 
the status for the next planning cycle, respectively despite that, that before approving of the 
project, as a result of which the monitoring showing medium-term effects on the status of 
the water body, this has been assessed and tested according to the Article 4(7) and this 
medium-term impact has been identified. 

 SK Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

717-740  Linking with the monitoring cycle would imply a 3-
years-period (cf. part 1.3.4. of annex V of WFD) as limit 
value for “short term” ? 
Also, looking at part 50 from the Weser Judgement: “It 
follows that, unless a derogation is granted, any 
deterioration of the status of a body of water must be 
prevented, irrespective of the longer term planning 
provided for by management plans and programmes of 
measures”, this would argue that deterioration whitin 
the planning period of a RGBM should be looked at ? 

BE Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

717 ff.  The clarification should be widened to include projects which cause a modification which 
lasts longer than 6 years but is nevertheless not permanent.  

It is good to make a distinction between temporary 
(clarification that this is not a deterioration and that it is 

BDI (Business 
Europe) 

Chapter was 
revised and 
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not necessary to invoke article 4(7)) and permanent 
modifications (article 4(7) necessary). However, the 
clarification should be widened to include projects 
which cause a modification which lasts longer than 6 
years but is nevertheless not permanent. Here, too, 
article 4(7) is necessary. 
 

simplified 
based on the 
comments 
received. 

717 – 769 
 

To relate the definition of short term effects to the criterium not to be detectable by 
monitoring program is not appropriate because in that case the date of action within the 
monitoring cycle will be crucial and not the time length of the negative effect.  
Examples and the proposal for short/medium-term effects made by Jan Brooke may help for 
a clearer definition. 

 AT Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

722-740  The question is whether the capturing by regular water 
body monitoring intervals is a reliable indicator for 
short vs. medium term effects because the result will 
be dependent on the relative timing. If a short term 
effect occurs shortly before the next monitoring 
assessment it would be captured and therefore wrongly 
classified as “medium term effect”. 

EURELECTRIC Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

725 Is it really necessary to introduce the concept of “temporary medium-term effects”? Maybe it 
would be easier to differentiate only between temporary and permanent effects. 

The concept of temporary medium-term effects may 
lead to confusion. If it will be maintained in the 
guidance document it needs to be further elaborated 
and clarified. 

LU Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

725 - 740 
 
 

As a general remark the considerations on capturing of deterioration by the monitoring 
programmes it is suggested to be presented having in view that this process is actually a 
prediction, a forecast with many variables (confidence degree, pressures etc). 
For example 
 „Temporary medium-term effects, allowing the water body for natural or facilitated 
recovery, but it takes longer than the monitoring frequency for the affected quality elements 
and deterioration is therefore might be captured by the WFD monitoring programs;  
........... 
 
If effects on water body status/potential are temporary but in a medium-term and might 
enable them to be captured by the monitoring programs and thus determined as leading to 
deterioration of water body status/potential during status assessment for river basin 
management planning, such modifications should require the application of an Article 4(7). 
Test and the reasons for those modifications or alterations should therefore be set out and 
explained in the River Basin Management Plan. 

 RO Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

725-727 and 736-742 

 

Point ii - Temporary medium-term effect of changes on the status of water bodies - used 

justification is not sufficient. 

 

 

Monitoring of most biological quality elements has a 

frequency of 1 times in 3 years. Detection the effects of 

the implementation of a new project / construction on 

the status / potential of water bodies by monitoring will 

SK Chapter was 
revised and 
simplified 
based on the 
comments 
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 mainly depend in which the time between two 

monitoring dates the building or individual building 

objects will be executed. 
The identification of the effects of the building 
construction on the status / potential of the water 
bodies will also depend on the significance of the 
temporary change and the extent of the water body 
that can be affected by this change. The natural 
renewal of the water body may take a longer period, 
with respect to the time-course of the works during the 
construction of individual buildings (projects are usually 
carried out for several years). But if this change is not 
significant or the extent of the change is not great, it 
may not be manifested in the state / potential of the 
water body as a whole. We recall that the ecological 
status / potential is assessed based on the results of the 
monitoring at a representative sampling site.  

received. 

725-731 Delete reference to temporary medium term effects and permanent effects from the 
guidance. Refer just to the short term temporary effects, which would not be considered 
deterioration under WFD.  

Whilst the guidance is trying to be helpful in providing 
more clarity on duration of effects we feel that in fact 
the additional definitions potentially cause more 
confusion and difficulty for regulators and competent 
authorities. This guidance should retain the definitions 
given in CIS Guidance Note 20. Any drop in status class 
which is longer than a ‘short term temporary effect’ 
should be considered as deterioration. Consideration of 
the duration of a deterioration, and the significance and 
importance of that, should be built in to the balance 
test (benefits versus impacts) within Art 4.7 to aid 
decisions being made by the regulator or competent 
authority. There is therefore no need to further 
distinguish between ‘medium-term’ and longer term 
effects. 

UK Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

725-727 Rephrase in order to make clear that the observed/projected effects do not necessarily 
constitute ‘deterioration’. This could be done by changing ‘deterioration is therefore 
captured’ by ‘these effects are therefore captured’. 

If there are temporary effects, this does not mean that 
these effects are ‘deterioration’ (in which case Art. 4.7 
should be applied in order to allow for these effects). 
See our remarks concerning line 2012 (proposal for 
dealing with temporary effects). 

NL Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

Discussion proposal on 
"medium-term effects" 
(line 2000-2012) 

Text not required Given our previous comments on lines 725-731, 
we don’t believe this additional text is needed.  

UK Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

Discussion proposal on not to be “inserted as such” in text Guidance No 35 Looking at this, for me this is confusing (and BE Chapter was 
revised and 
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"medium-term effects" 
(line 2000-2012) 

possibly misdirecting) regarding the river basin 
planning proces vs. a project developer permit 
request, regarding estimating an effect during the 
permit proces and future follow-up in the RBMP-
cycles, regarding the wording “proven” vs. “all 
practicable” in WFD … 

simplified 
based on the 
comments 
received. 

Discussion proposal on 
"medium-term effects" 
(line 2000-2012) 

As a remark, the potential approach for discussion on dealing with medium-term 
effects is too complicated with requests insufficiently explained e.g. :point 2 and 3 
– what risks are about, point 5 – it is difficult to discuss about a commitment in 
this stage when we analyse if Art.4.7. will be applied or not, etc. 
We suggest that the approach be simple, concise and pragmatic in order to be 
useful for analysis. 

 RO Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

Discussion proposal on 
"medium-term effects" 
(line 2000-2012) 

Spain fully supports the idea of giving a specific treatment in the guidance to temporary 
effects or short-term effects on WB status. We can support the proposed approach in 
general terms but bullet point 4 cannot be considered a serious proposal. Six years is a 
period that should be considered as permanent. At least for a RBMP cycle of six year it is.  
Temporary deterioration should typically refer to a period that can be measured in days or in 
some cases weeks, but never months. 
In the current version of the guidance (lines 719-720) this temporal effect is linked to the 
monitoring frequency and whether the effects on water body status/potential are captured 
by the monitoring programs according to the WFD. 
It should be bear in mind that operational monitoring frequency as mentioned in Annex V 
1.3.4 should be such "as to provide sufficient data for reliable assessment of the status of the 
relevant quality element. As a guideline, monitoring should take place at intervals not 
exceeding those shown in the table...". This means that if a project is foreseen to have 
adverse effects on status, being they temporal or not, operational monitoring frequency 
should be such so as to capture those effects. 
This means that the provision of the current text in the guidance can only happen if 
operational programmes are not working properly. 
Using a parallel approach with traffic speed limits could lead us to consider that those speed 
limits should only be respected where there is a radar (monitoring program) that can catch 
us. 
With all those considerations it could be concluded that this is a good proposal which is also 
lacking two aspects: 

 A competent authority should validate all the different steps, and in order to 
ensure transparency, access need to be given t the public to this documents with 
a sufficient period of time to comment on them and to participate in the decision.  

What is understood as short-term effects needs further discussion. In our opinion, it should 
refer to a period of days or few weeks, less than a month in general. 

 ES Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

Discussion proposal on 
"medium-term effects" 
(line 2012) 

Change this sentence into: ‘If YES to ALL, there is no deterioration of status and 
hence an Article 4(7) Test does not need to be applied’. 

Make clear that the Member State is not in 
breach of the WFD. For this it is insufficient to 
state that Art. 4.7 won’t be applied, because this 
application is an exemption to an obligation. 
Without application a breach would still be a 

NL Chapter was 
revised and 
simplified 
based on the 
comments 
received. 
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breach. Therefore, it should be stated clearly that 
in these circumstances, there is no breach of the 
Directive. 

732 - 735 It could be added any indicative period for ‘short-term effects’. Could it be understood as a short-term the period in 
between the WFD monitoring programs? Temporary 
deterioration should typically refer to a period that can 
be measured in days or in some cases weeks, but never 
months. 
[Using a parallel approach with traffic speed limits 
could lead us to consider that those speed limits should 
only be respected where there is a radar (monitoring 
program) that can catch us] 
What if article 4 (7) test is not be required (due to water 
body is affected only temporarily over a short period of 
time) and after all, there is a deterioration in the status 
of a body of surface water? 

ES Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

732-740 If the status or potential of a water body is affected only temporarily over a short period of 
time and recovers within a short period of time without the need for any restoration 
measures, such fluctuations do not constitute deterioration of status/potential and the 
application of an Article 4(7) Test will not be required.  
If effects on water body status/potential are temporary but in a medium-term and enable 
them to be captured by the monitoring programs and thus determined as leading to 
deterioration of water body status/potential during status assessment for river basin 
management planning, such modifications should require the implementation of restoration 
measures but would not require the application of an Article 4(7) Test. and the reasons for 
those modifications or alterations should therefore be set out and explained in the River Basin 
Management Plan. 

If effects were considered as being temporary, they 
wouldn’t lead to the application of an article 4(7) test. 
Only those modifications leading to permanent effects 
would be subject to an article 4(7) test. 

LU Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

736-740 As discussed in the meeting, and proposed in the already submitted text, it can be argued 
that temporary but medium term residual 1effects should NOT be subject to the (potentially 
onerous) Article 4(7) tests as long as the answer to all of the questions is yes. If a response is 
no, the residual risk that there could be an effect on water body status remains, and the 
activity or project should be subject to the Article 4(7) tests. 

 JB, CHAIR 
NAVI TG 

Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

736-740 Cyclical works are carried out in a different time cycle from several times a year to once in 

a few years and their current application close to monitoring profiles may seem to evoke 

a major impact on the elements. I tis not right to draw conclusions on the basis of such 

results. 
Cyclical works does not fall under the definition of activities, which are evaluated under 
Article 4(7) of WFD. 

 SK Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

736 Delete the part in bold  
 

The text says ‘If effects on water body status/potential 
are temporary but in a medium-term and enable them 
to be captured by the monitoring programs and thus 

WWF Chapter was 
revised and 
simplified 

                                                           
1 Residual effects allow for effects remaining after all practicable mitigation measures are implemented (if, indeed, such measures are required. This principle of allowing time for ‘natural recovery’ is 

consistent with discussions ongoing about the extension of deadlines beyond 2027 
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determined as leading to deterioration of water body 
status/potential /…/’. The part in bold doesn’t make 
sense. How often does monitoring have to take place? 
And how often is it done in reality? Often there’s only a 
monitoring for the most sensible quality element and 
there isn’t one for one or more quality elements. This 
means that effects cannot be captured by monitoring 
programs due to their lack of quantity and quality 
surveys. It all boils down to a prediction from experts 
(who are paid by the project sponsors) and the above 
will almost never be the case. 

based on the 
comments 
received. 

738 Omit should It’s already stated at the beginning that it’s only a 
guidance 

EEB Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

738  Short-term and medium-term are not clearly 
distinguished and this might lead to confusion 
regarding the Applicability Assessment. This might be 
improved if the six year planning period were invoked 
as a criterion instead of the monitoring frequency.  

EURELECTRIC Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

739 Change ‘should’ into ‘might’ If Art. 4.7 needs to be applied depends on the specific 
procedure still to be determined for temporary effects 
(see the proposal for dealing with temporary effects) 
and of the outcome of this procedure. 

NL Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

743-757 
 

It is necessary to specify which maintenance work may be subject to the punishment of Art. 

4.7, and which do not. 

 

 

 

 

Maintenance may also have a positive impact on the 

status / potential of the water bodies concerned. For 

example, under the maintenance of a damaged part of 

the bank fortification, they can be replaced by a more 

ecological type of fortification or invasive plant species 

can be removed from the banks of the watercourse, 

etc. Therefore, it is necessary to specify which 

maintenance work may be subject to the test of Art. 

4.7, and which do not. Water buildings can be found 

also in water bodies which have been designated as 

natural water bodies with hydro-morphological 

influences. After remediation measures in these water 

bodies the environmental goals / good water state can 

be achieved. If regular maintenance work will be a 

SK In case 
maintenance 
works leads 
to the  
improvement 
of status, 
then no 
Article 4(7) 
Test is 
required. If 
regular 
maintenance 
works leads 
to failing to 
achieve good 
status, it 
might be 
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reason to define a water body as HMWB, the number of 

HMWBs can increase disproportionately. 

considered in 
the HMWB 
designation 
process as 
described in 
the text. 

743-749  Please note that maintenance may have been taken 
into account when setting the GEP and MEP, even if it is 
not done yearly or even within each RBMP-period. 

BE Text was 
adapted. 

743-749 Text could describe more clearly that update of license or project necessitates exemption 
only when impacts are clearly changing. In our legal system, it might even require new 
license. 

 FI Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

743-749  From the wording of the directive maintenance should 
only be subject to Article 4(7) test if it can be 
considered as a new modification of physical 
characteristics with at least medium term effect. 

EURELECTRIC Chapter was 
revised and 
simplified 
based on the 
comments 
received. 

743-749 Relevant is the classification of the water body according to the water plan, not its instant 
condition, so that the maintenance does not deteriorate the condition of the water body and 
don’t prevent the achievement of a better condition. 

 SK  

743 Insert between ‘therefore’ and ‘not’: ‘not constituting deterioration of status and’.  NL Added. 

743-744 Add sentence: 
“Construction or maintenance works can lead to temporary short-term effects, therefore not 
requiring an Article 4(7) Test. Maintenance works, as a rule, can be considered as only 
having such short-term effects. However a case-by-case review should be conducted if 
maintenance …” 

The different forms of maintenance work may show 
different effects on water bodies, so it has to be 
emphasized, that this CIS-GD cannot replace a case-by-
case review. Due to this the paragraph is rather vague. 

DE Chapter was 
revised. 
Aspect as 
proposed 
below on 
adaptive 
maintenance 
practice 
added. 

745-749 Statement is tendentious because neglected maintenance does not automatically mean 
a better environmental status/potential – such statement is only a conjecture and therefore 
the water body must fulfil the purpose for which it was classified into the relevant category. 

 SK Chapter was 
revised. 
Practical 
example on 
positive 
effects of 
maintenance 
on status 
would be 
welcomed.  

749 Add sentence: 
“In other cases an infrequent maintenance may stabilize or even improve the status of a 

With a view to achieving WFD objectives in German 
inland waterways amending maintenance practice 

DE Added. 
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water body.” (compared to existing practice) is in progress. The shift 
from frequent actions to more observing practice and 
action on demand allows spontaneous development of 
biotopes and biodiversity. Alternative maintenance 
practice should not be hampered. 

750-751 Delete “maintenance dredging”. 
“Note that regular maintenance works (e.g. maintenance dredging) can lead to failure of 
achieving good ecological status.” 

In the given context referring to maintenance dredging 
only would not take into account that there are other 
examples for regular maintenance works which may 
likewise lead to failure of achieving good ecological 
status. 

DE Maintenance 
dredging is 
given as a 
practical 
example, 
which does 
not exclude 
other forms 
of 
maintenance 
works. 

750-755 I suggest the following changes to improve the English / clarify the message: 
Note that regular maintenance works (e.g. maintenance dredging) can potentially contribute 
to a failure to achieve good status. However, whilst discontinuing maintenance could enable 
the water body to reach good status, stopping or constraining maintenance activities in 
designated heavily modified water bodies could also result in a significant adverse effect on 
the use for which the designation has been made. In such cases, regular maintenance works 
should be taken into account in the process of defining “good ecological potential” and 
would not therefore be subject to the Article 4(7) tests. 

 JB, CHAIR 
NAVI TG 

Adapted. 

754-757 Cyclical maintenance in watercourses such as dredging, or maintenance of the flow profile 
are also carried out on natural water bodies, whereby they do not change its status against 
the classified status, either because they have a marginal range compared to the size of the 
body and also because they are carried out in frames according to which the body was 
categorized. 

 SK Impacts can 
be case 
specific, 
depending 
on the kind 
of 
maintenance 
and activity. 

756 The sentence beginning ‘Works going beyond regular maintenance and causing changes in 
hydromorphology …’ largely repeats the message of lines 744-749. I therefore suggest 
deleting this sentence and adding ‘and the Article 4(7) tests may need to be applied’ to the 
end of line 749. Line 749 would then read ‘…assessed in the same way as a proposed new 
physical modification and the Article 4(7) tests may need to be applied.’ 

 JB, CHAIR 
NAVI TG 

Adapted. 

758-765 “.. the implementation of mitigation measures according to the POM solely meant for the 
improvement of water body status …” 

This paragraph provides a “blank pass” for some 
projects. 
 
Deleting “mitigation” because this would refer also to 
measures from a new project going through an art 4.7 
test, 
Adding “solely meant” because measures out of the 
POM may contain objectives other than aiming at good 
status only. 

BE Adapted. 
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760 Restoration instead of restauration (typo)  EURELECTRIC Adapted. 

 

Considerations regarding the size of a modification and water body delineation 
Line 
Nr. 

Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by 

drafters 
770-
797 

There are some alterations that obviously cannot produce a significant 
effect/impact on water body status because of its importance (in terms of 
size and water body status/sensitivity). For these cases, some thresholds 
could be established to avoid the effort/burden of a proper “Applicability 
assessment” process. This would make possible what is said in lines 770-
797 and 1196-1197. 

A previous step to a proper “Applicability assessment” is suggested for alterations that obviously do 
not produce impact on water bodies (a more generic approach). Some thresholds of the importance 
of the alteration (in terms of size and water body status/sensitivity) could be established and 
alterations under these values should not require a proper “Applicability Assessment” nor Art. 4.7 
Test.  

ES "necessarily" 
added. 

771-
776 

 While agreeing with the logic presented, “not relevant” may be worded a bit too extreme ? 
 
Additionally; locating this subject here in 3.2.2 feels a bit early; it might as well relacate to chapter 
3.3 as part of the applicability assessment ? 

BE "necessarily" 
added. 
Clarification that 
the size of a 
project does not 
necessarily 
matter is a 
principle issue 
which might be 
appropriate to 
be pointed out 
early. 

773 Change text from “whatever its importance is, will result in 
deterioration..” to “whatever its importance is, may result in 
deterioration..” 

Consistency in text; “will” indicates a higher level of certainty that the project will result in a 
deterioration than elsewhere in the guidance where “may” or “likely” are used. “May” is also more 
consistent with the language of the Weser judgment. 

UK Adapted. 

775 Delete ‘or cause deterioration from high status to good status of a body 
of surface water’. 

Redundant because already comprised in line 773. NL Adapted. 

775 Addition of “may” into sentence “groundwater status or may cause 
deterioration from high status to good status…” 

Consistent with terms used elsewhere in guidance on level of certainty required  UK Adapted. 

778 The phrase „important habitats for the status of a water body“ should be 
revised in order to follow the provisions of the Water framework 
directive 

The WFD determine, among other, the ecological status of surface water bodies. Normative 
definitions for high, good and moderate ecological status classifications are outlined in Annex V 
(point 1.2). The definitions signify descriptions for classification of the values for the biological 
quality elements, hydromorphological quality elements and physico- chemical quality elements. In 
that context the definition of “important habitats for the status of a water body” is not specified or 
included in the text. 
We recommend that the terms set out in article 1 of the WFD, are used. 

SI Habitats are 
mentioned as a 
practical 
example in this 
context. 

782-
793 

Please clarify where to assess the impact? It is not clear whether to assess the impact on a representative monitoring site or project site. It can 
be far apart and if it was at the project site, we do not have relevant data from the time the project 
was not there for comparison. 

CZ The effect at the 
level of the 
water body is 
relevant, as 
mentioned in the 
text. 

782- Further description of water body (SW a GW) beyond WFD definition  CZ This can be 
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793 would be beneficial obtained from 
the specific CIS 
Guidance on WB 
designation. See 
footnote with 
reference. 

770-
797 

The decision on the significance or the share of the modification of the 
water body in which the construction is to be carried out should be left 
to the discretion of the individual Member States. 

Based on the experience gained in defining significantly modified water bodies, the length of the 
affected section by the new modification is significant. If, for determining the significance of the 
impact, the critical criterion would be only whether important biotopes for the status of the water 
body or very sensitive areas are affected, then, if at the site of the new modification such biotopes 
or sensitive areas are not found, the extent of the change could exceed any length of the water 
body. The new modifications, even if they do not interfere with important biotopes or sensitive 
zones, may lead to changes in the hydro-morphological characteristics of the water body, which 
may have an impact on the benthic fauna and may cause deterioration of the ecological status of 
the water body. Therefore, as a criterion of significance, the Slovakia used an estimate of the effect 
of the building on the changes in the habitat of the affected water body, which should not exceed 
10% of its total length. This limit is, in our expert opinion, strict enough to expect that the proposed 
modification will not cause failure to achieve good status / potential of surface water bodies 
concerned. 
Account should also be taken of the fact that the ecological status of water bodies is determined on 
the basis of monitoring results at representative sampling points. If the extent of the affected 
important habitats will be small, it may not occur at all on the environmental condition of the water 
body as a whole. There will be a local impact that will need to be addressed by the project or if it is a 
biotope of European importance, the solution is a compensatory measure. Based on our experience 
to date, if arises a situation that a biotope of European significance is threatened, project 
modifications or compensatory measures are already addressed in the EIA process.  
. 

SK Considered as a 
statement. 

771-
772 

Statement is incorrect. Modification size is essential parameter. This 
value can be determined on the basis of „scientific“ results, in particular 
from monitoring respectively from the classification of water bodies and 
may be determined by a generally binding regulation, which passes 
through the public debate in the approval process which ensure public 
interest. 

 SK "necessarily" 
added. 

776 Yes, but they can be assessed within the „filter“ within the first year of 
exercisable assessment. 

 SK Statement not 
clear. 

779-
781 

The principle is based on the assessment of the entire water body and 
not its sections!! The water body is a representative unit with elements 
that in the whole extent correspond to its categorization and therefore 
the effect is always evaluated against the entire body. 

 SK "of the water 
body" added in 
the beginning of 
the para to 
further clarify. 

782-
788 

On the relationship between new projects and water body delineations; 
can this part be elaborated further to be more explicit about situations 
where a WB is too large (due to a political decision) that 1 project, which 
would normally deteriorate the WB, will not have significant effect on the 
large WB, just because of the huge area. In such cases the the Art 4.7 
assessment results could lead to different delineation. Not sure this is 

 WWF This should be 
covered by the 
descriptions in 
the existing text. 
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covered in the current text.  

789-
793 

The provision is in conflict to the fact how the water bodies are 
characterized by the reference values for the profiles / sections, which 
correspond to the whole water body. 

 SK Para mentions 
already that the 
size of a 
modification can 
be relevant. 

 

Relationship of Article 4(7) to Article 4(4) and 4(5) 
Line 
Nr. 

Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by 

drafters 
798 
et 
sqq. 

Clarify relationship between Art. 4(5) and Art. 4(7). The text does not clearly state if an Art. 4(5) assessment and decision is necessary after an Art. 4(7) 
exemption has already been granted. An explanation would be helpful that: 

- Option 1: 
when an Art. 4(7) exemption is granted, it can be assumed that the requirements for Art. 4(5) 
are met as well (only exception: When a water body is changed significantly so that a change 
of type occurs)  

Option 2: 
after an exemption is granted, less stringent objectives have to included in RBMP (without further Art. 
4(5) decision). 

DE Aspect 
added. 

798-
826 

Although worthwhile in contents, this section doesn’t concern the ‘scope’ 
of Art. 4.7 and thus should be moved to a different part of the document. 

 NL Chapter 
moved. 

801 Should say ‘…water bodies which are already subject to …  JB, 
CHAIR 
NAVI TG 

Added. 

805-
806 

If a water body needs to be designated as heavily modified because of a 
new physical modification, permitted under Art 4.7, then would it be 
expected that the mitigation measures required in order to meet good 
ecological potential in that new HMWB should all be in place as a result of 
having met the “all practicable steps to mitigate adverse impacts“ test 
under Art 4.7. In other words, all possible mitigation for the designated 
use of the new HMWB should have been taken in order to meet Art 4.7 
requirements in the first place?  

Clarity needed UK Issue 
addressed 
under 
chapter 4.5. 

805-
812 

Relationship between 4(7) and 4(4-5) exemptions could be specified and 
separated more clearly. 

 FI Aspect of 
coherence of 
assessments 
added. 

807-
809 

Given that we have now clarified (provided a test for) temporary medium 
term effects (see comments on lines 736-740, it would be useful to clarify 
that the use of an Article 4(4) exemption may be appropriate [for 
example] … 
(i) where uncertainty about the effects of a project or activity 
effects or about available mitigation options triggered the application of 
the Article 4(7) tests, or  
(ii) where ecosystem recovery following a project or activity is 

 JB, 
CHAIR 
NAVI TG 

Introducing 
temporary 
medium-
term effects 
caused 
significant 
controversies 
(see 
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expected to take more than six years. respective 
comments).  

817 
et 
sqq. 

Clarify that contemporary measures to mitigate nutrient pollution should 
be taken mainly by the polluter. In addition mitigation measures 
regarding morphology should take into account the nutrient situation. 

The example implies, that exemptions under Art 4(4) are granted without contemporary measures to 
cease releases of nutrients or at least to implement mitigation measures whereas on the other hand 
projects derogating morphology (in combination with the poor eutrophication status) lead to an Art 4(7) 
test focusing all mitigation measures to that project. 

DE Added.  

817-
825 

As written, this text does not sit comfortably following on from lines 813-
816 

 JB, 
CHAIR 
NAVI TG 

Chapter 
moved. 

 

Conditions triggering an Article 4(7) Test 
Line Nr. Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

827-1032 
3.3 
Conditions 
triggering 
an Article 
4(7) Test 
Tables 2 to 
8. 
Examples 
1 to 6 

Add an example (number 7) where the new 
modification generates a change in water body 
category. In this case there is a change in the QE to be 
monitored so deterioration will follow the same 
approach as in the rest of the examples. The status 
before and after modification could not be compared 
at QE level because of an obvious change in category. 

Sixty percent of 4(7) cases in Spain are such that there is an obvious change in 
category. The most common example is a reservoir where a natural river is 
transformed in something “similar” to a lake. (in general reservoirs are a specific 
category that can use some QE from lakes but are also quite different from lakes) 

ES The assessment 
whether the project 
may cause 
deterioration needs to 
be made within the 
current category, not 
the expected status 
under the new 
category compared to 
the status under the 
current category. 

827-1032 
(Chapter 
3.3) 

Please add brief information about water body status 
principles and definition and one-out-all-out principle 

There are different definition in water body status (ecological – biological + 
supporting phys.-chem. and hymo parameters, chemical and quantitative status) 

CZ Definition of status for 
surface and 
groundwater 
addressed in chapter 
3. Addressing the one-
out-all-out principle is 
for overall status 
classification and 
might lead, if 
addressed here, to 
confusion since 
deterioration at quality 
element level is the 
relevant aspect for 
Article 4(7). 

834 For HMWB which have kept their original properties 
the basis for assessment of deterioration should be 
the impact of a project on the “status” and not on the 

To define the basis for the assessment there should be a differentiation between 
HMWB, which lost their original properties (eg a river which has been dammed 
by human activities) and HMWB which were intensively used, but have kept their 

WWF HMWB/AWB is a 
specific water body 
category with its own 
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“potential” of surface or groundwater bodies. original properties (a deepened river). For the former one the “ecological 
potential” is relevant as a basis for assessment, however as regards the latter one 
“ecological status” should be used. We reconfirm our comments on draft 1 as 
regards this aspect. 

classification scheme. 
Apart from the related 
legal questions of this 
proposal, it is not clear 
how a line should be 
drawn in practical 
terms between the 
first and second 
example. 

835 Ecological, see 276  EEB Adapted. 

839-846 Change the order of these two bullet points. The judgement comprises two parts: 1) authorization of projects and 2) 
clarification of deterioration. The second part is now contained in bullet points 1 
and 3 (and thus split up) and the first part is placed at the second bullet point. 
Changing this would make for a more logical order. 

NL Amended. 

 

Practical considerations and examples for surface water bodies 
Line Nr. Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

849 It should be highlighted in the text that it is not always very 
easy to predict the effects of modifications on the status of a 
water body. How should Member States proceed if their 
evaluation didn’t predict a deterioration of the status but if 
the project leads to a deterioration after its implementation? 

Even if a precautionary approach is chosen by the Member States to evaluate 
the risks, it could be possible that the evaluation leads to a wrong conclusion. 

LU Aspect and 
reference to 
respective chapters 
added. 

849-
499 

 The examples and explanations assess change in biological quality elements 
themselves, and not the supporting elements (this starts on 900). Maybe 
“biological” should always be added when mentioning “quality element”, as a 
precaution when text would be copied out of the context of the guidance ? 

BE In the examples the 
biological quality 
elements change 
due to changes of 
the supporting 
elements. Role of 
supporting 
elements further 
clarified later on in 
the chapter. 

855 I agree with the point made during the meeting that it can in 
some cases be very difficult to be sure that a status class 
boundary has been crossed (i.e. that the assessed impact 
causes a change in status at element level). I understand, of 
course, that this is what the Directive anticipates … but it is 
not always possible in practice, particularly if the projected 
change is very small. It would be useful to find a way to 
acknowledge this and to encourage the user of the guidance 

 JB, CHAIR 
NAVI TG 

Aspect and 
reference to 
respective chapters 
added. 
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to look at easily applied, cost-effective mitigation measures in 
such situations to avoid getting tied up in sometimes complex 
and often costly investigations trying to prove or disprove 
what is essentially a very small effect. 

855 - 
895 

It is necessary to develop a system of classification with five 
classes for the supporting quality elements for all types of 
surface water bodies. 

See our comments on draft 1 WWF This is already 
pointed out in the 
text (paragraph 
before case study 
from Scotland). 

855-
898 

Tables 3-6: In Table 5, please change expected effect on 
overall ecological status from “2” to “1”. 
 
Please modify supporting text for each table accordingly. 

Hydro-morphological and physico-chemical elements do not automatically 
decide the classification of biological quality elements. A restriction of the 
exemption in article 4.7 to hydromorphological modifications is not justified 
(see comments to line 706-707 above). According to our understanding of the 
court rulings, even if the hydromorphological component changes to an inferior 
status, there is no deterioration of overall ecological status provided that the 
biological components don´t change. 

Euromines In draft 2 of the 
document, table 5 
(with example 3) 
includes also 
deterioration of 
biological quality 
elements. 

858 Please clarify or add text What do you mean by “conditions not consistent for hydromorphological and 
physical-chemical quality elements supporting biological elements” - are these 
cases where the status is worse than the good status? 

CZ This is wording 
from WFD Annex V 
(normative 
definitions). 

872 Could you add an example where the overall status as well as 
the evaluation of the biological quality elements remain but 
where a deterioration of a physico-chemical quality element 
respectively a hydromorphological quality elements occurs? 

Inclusion of these two examples would facilitate the understanding of the role 
of the supporting elements. 

LU Added under 
practical 
considerations and 
role of supporting 
elements.  

885 There has to be a reliable prognosis of changes of relevant 
parameters which serves as a basis for an assessment. 
Arguing that changes have to be measurable means that 
deteriorations will often not be ascribed to projects.  
 

Referring to “Practical considerations for any further deterioration of a quality 
element which is already in the lowest class can be whether such further 
deterioration would be measurable.”  
The argument that an impact is not measurable is used in some cases 
frequently to waive the effect and to negate any possible deterioration. 

WWF Aspect added. 

886 Add new sentence “...such further deterioration would be 
measureable. For such a change to constitute deterioration it 
has to be detectable, and adversely affect the structure and 
function of the ecosystem.“ 

Provide greater context on changes in status of elements already in the lowest 
status class.  

UK Aspect added. 

894 Please clarify or add text Is the deterioration of the status of WB if indicators deteriorate but do not lead 
to a change in the existing class? 

CZ Deterioration is 
considered 
between classes, 
but in the lowest 
class any 
deterioration is 
considered as 
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deterioration. See 
clarification 
provided already 
earlier in the 
document in 
chapter 3.3 of draft 
2 and Court ruling 
C-461/13.  

895 The example in Table 6 (Example 4 – Deterioration of a 
quality element of a surface water body which is already in 
the lowest class) cannot be considered as deterioration of 
status of surface water body. This case cannot be an example 
for Art. 4.7. 

As written in the draft guidance further deterioration of a quality element, 
which is already in the lowest class, is not measurable. Also WFD only requires 
that Member states define the thresholds between different classes used for 
assessing the status of a water body. In other words WFD does not require 
from Member states to develop a methodology to asses such instances. 
Considering the fact, that Art. 4 of the WFD deals with the status of water body 
and Art. 4.7 deals with deterioration of status of a water body, Art. 4.7 cannot 
be implemented in such cases when the deterioration occurs within the class or 
when the deterioration occurs in the lowest quality class (there in no lower 
class of a water body than the lowest quality class)  

SI Deterioration is 
considered 
between classes, 
but in the lowest 
class any 
deterioration is 
considered as 
deterioration. See 
clarification 
provided already 
earlier in the 
document in 
chapter 3.3 of draft 
2 and Court ruling 
C-461/13. 

900 Add “so called” supporting elements As those elements are not always only supporting, e.g. for the determination is 
a status is very good 

EEB WFD terminology is 
used. 

900 ff re-include Table with former Example 4 (Overall ecological 
status high) and specify that – according to Weser – already 
the deterioration of one of the three HyMo quality elements 
(or phys. chem. elements, resp.) supporting the biological 
elements triggers an Art 4(7) assessment. 

The textual clarification of the role of supporting elements is highly 
appreciated. However, it is regarded vital to support this clarification by a 
descriptive table to further stress the consequences of the deterioration of a 
single supporting element in high status. 

EEB This would be a 
special case where 
the conditions for 
the biological 
quality elements 
are not consistent 
with the 
hydromorphological 
quality elements. 

900-
944 

Section 3.3.1 gives a clear and almost exhaustive overview of 
all possible changes in quality elements and their relation to 
deterioration of status. However, one question remains: does 
a change of status class of one of the supporting quality 
elements, also constitute deterioration? Please address this 
question somewhere in this text. 

Lines 942-944 do state ‘Deterioration of any of them indicates a significant risk 
to one or more biological quality elements and supports decisions whether a 
proposed modification may lead to deterioration and hence require an Article 
4(7) Test’, which would suggest a change of class of a supporting element 
would not constitute deterioration of status if the supported element does not 
change class. However, this should be stated more explicitly, if this is indeed 
the case. 

NL Further 
considerations 
added. 
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909-
910 

Please clarify or add text The hydromorphological elements and phys. chem. quality elements should 
correspond with the biological quality elements – does it mean 5 classes like in 
case of the biological quality elements? 

CZ See footnote with 
link to CIS Guidance 
No. 13 where this 
question is 
explained in greater 
detail for status 
assessment. For the 
assessment of 
expected effects on 
biology of new 
modifications a 
multi-class system 
can be considered 
as instrumental. 
See also case study 
from UK/Scotland. 

911,912 Change sentence:  
 “Therefore, the assignment of water bodies … may be is 
made …” 

The biological quality elements are binding for the classification of the water 
bodies. The term “may be made” implies, that the member states are allowed 
to do the assignment of water bodies on the basis of other parameters. 

DE Text from CIS 
Guidance No. 13. In 
addition the 
supporting quality 
elements can be 
taken into account. 

913 Add “to assess, whether there is a deterioration of the water 
body” 

As this tackles only the question of deterioration EEB Further aspects 
added further 
below. 

916-
918 

Add a case (under 3.3.1) when biological QE don't deteriorate 
but Hymo do for example. 

This does not cover the case when biological QE don't deteriorate but Hymo do 
for example (this happens in practice and should be covered) 

WWF Descriptive text 
added. 

918  Add “Note that hydromorphology plays an important role in 
achieving the objective of a good status/potential. Therefore, 
even if there is no immediate deterioration of the biological 
quality elements, it has to be assessed whether changes in 
hydromorphology may hinder the objective to achieve good 
ecological status/potential. E.g., if a water body is already in 
poor condition due to pollution but in good 
hydromorphological status, a change in the hydromorphology 
may not be visible in the biological quality elements, as they 
are already bad. But it certainly is a violation of the objective 
to achieve good ecological status/potential.  

The second objective – achievement of good ecogolcial status/potential is 
missing! It cannot be that extensive measures are taken e.g. to eliminate 
pollution, but by the time the pollution is eliminated, the hydromorphology has 
changed and the status is still poor, now due to hydromorphology. That’s the 
reason for the lawmaker to include not only the principle of no deterioration, 
but also failure to achieve good status/potential! 

EEB Added. 

919 Add as introduction “At the moment uncertainty governs the 
questions if and how biological quality elements will 
deteriorate. Therefore it is highly recommend to look closer 

The discussion should be included. The requirement Nr. 3 that we agreed upon 
in the “ medium term effects” should be include as well.  

EEB Aspect of the need 
for reliable 
methodologies 
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at the changes in hydromorpholgy. There must be sufficient 
scientific evidence, that the biological quality elements will 
not be affected.  

further explained in 
the text. 

919 to 
926 

Delete.  If there is no change in the quality elements; supporting elements shouldn’t be 
considered as a reason for determining whether there is a deterioration and be 
used to trigger an article 4.7 test. Not relevant. 

EURELECTRIC The conditions of 
supporting 
elements are 
closely linked to the 
biological quality 
elements as 
outlined in the text. 
See also case study 
from Scotland. 

921 Please change to: 
“… are instrumental to be able to assess the risk of a 
proposed new modification to the biology.” 

The risk assessment is only possible based on qualified information on the 
existing conditions of the QE and pre-determined HyMo standards for different 
classes. 

EEB Text seems to be 
balanced. 

927 et 
sqq. 

Add: 
“Chemical and physico-chemical elements supporting …” 

Insert “Chemical and” throughout the paragraph to be in line with the directive. 
 In line 929 river specific pollutants are mentioned but their specific role (one 
out, ecological status cannot exceed moderate) is not addressed. 

DE Adapted. 

927 et 
sqq. 

Explain how river basin specific pollutants have to be taken 
into account if ecological status/potential is “moderate” or 
below. 

Lines 937 et sqq. explain that general conditions appear to be relevant in the 
context of Art. 4(7). Does this not apply to river basin specific pollutants? The 
text states in lines 928 et sqq. that phyico-chemical quality elements include 
both, general conditions and river basin specific pollutants. 

DE Aspect added. 

929-
926 

Strengthen the text on importance of assessing so called 
‘supporting’ QE. 

As above, this text can lead to the assumption that deterioration only occurs if 
there is deterioration in biological QE (as above such statement does not 
capture a case where biological QE deterioration is not identified, but there is 
deterioration in Hymo QE nevertheless). 
 
 This also suggests that classification according to Hymo or Phys. chem. QE is 
not encouraged. 

WWF Further explanation 
on the role of 
supporting 
elements added. 

942-
944 

 The wording shouldn’t suggest that any deterioration of a supporting element 
would require an art 4.7-test, as this would mean that supporting elements 
would be evaluated far more stringent than the biological quality elements 
themselves, where you need deterioration of a class 

BE Term "supports 
decisions" is used. 
The conditions of 
supporting 
elements are 
closely linked to the 
biological quality 
elements as 
outlined in the text. 
See also case study 
from Scotland. 

944 Similar to the chemical stats, every change in the river basin  EEB Aspect added. 
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specific pollutants is relevant (reference EuGH, Judgment . 
01.07.2015, C-461/13 at 66, ). In this context, note that 
Article 4(7) does not provide an exemption if deterioration 
caused by inputs of pollutants from point or diffuse sources 
drives the water body to a status below good (see chapter 
3.2). 

944 Include similar paragraph as under 918 -  
Note again, that even if the changes in physical-chemical 
elements are not a deterioration,  

 EEB Further text and 
references added 
under this section. 

961-
963 

 To our opinion, re-definition of the EP should be compulsory. See also 4.5.2. EURELECTRIC Adapted. 

 

Practical considerations and examples for groundwater bodies 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

966 This chapter should be amended to make it clear that ECJ’s 
findings in the Weser dredging ruling cannot be transposed 
directly on to groundwater bodies without further discussion. 
 

The ECJ ruling of 1 July 2015 (C-461/13, so-called Weser dredging 
ruling) which related to SWB is transposed directly on to GWB 
without any further discussion.  

 
This is inappropriate, at least in this form. ECJ’s findings cannot be 
transposed to a deterioration in the chemical status of groundwater 
bodies with no questions asked. ECJ has still not established any 
definitive principles for determining a deterioration of the chemical 
status. Until this issue is clarified – by ECJ, for instance – it will 
continue to be the task of authorities and project promoters to find 
benchmarks for it. Behind this lies the issue that the probability of a 
GWB deterioration (only 2 status classes) is higher and hence the 
need for an exemption is also higher than with SWB (5 status 
classes). 

 
It should also be clarified that the courts have not yet decided the 
conditions under which a deterioration of the quantitative status of a 
GWB can be assumed. The Guidance Document should make an 
express reference to the differences in the evaluation of the 
ecological status of SWB on the one hand and the quantitative (and 
chemical) status of GWB as well as to the associated questionability 
of transposing ECJ case law. 
 
 

BDI (Business 
Europe) 

Clarified in the text that 
practical considerations 
for groundwater bodies 
are derived based on the 
previously outlined 
principles for surface 
water bodies. 

966 Explicit reference should be made to the differences in the We are not aware of any court rulings that clarify when the volume Euromines Clarified in the text that 
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evaluation of the ecological status of a surface water body on 
the one hand and the volume and chemical status of a 
groundwater body on the other hand. 

status of a groundwater body has been deteriorated. This Chapter 
looks like a direct read-across of ECJ rulings on surface water bodies 
to groundwater bodies, which is not acceptable or justified. For 
example, as there are only two possible classes of groundwater body 
status, the potential for application of Article 4.7 exemptions may be 
greater for groundwater bodies. 

practical considerations 
for groundwater bodies 
are derived based on the 
previously outlined 
principles for surface 
water bodies. Difference 
in status assessment is 
described in the text. 

1004-
1011 

Please add Deterioration of groundwater chemical status due to alterations to 
the level of groundwater is not specified. 

CZ See last paragraph of the 
chapter where chemical 
status is briefly 
addressed. Since Article 
4(7) addresses alteration 
to the level of 
groundwater, 
groundwater 
quantitative status 
considered to be of main 
relevance. 

1011 The example in Table 9 (Example 7 – Further deterioration of a 
criterion which is already classified as "poor" leading to failure of 
achieving "good") cannot be considered as deterioration of 
status of surface water body. This case cannot be an example for 
Art. 4.7. 

As written in the draft guidance further deterioration of a quality 
element, which is already in the lowest class, is not measurable. Also 
WFD only requires that Member states define the thresholds 
between different classes used for assessing the status of a water 
body. In other words WFD does not require from Member states to 
develop a methodology to asses such instances. Considering the fact, 
that Art. 4 of the WFD deals with the status of water body and Art. 
4.7 deals with deterioration of status of a water body, Art. 4.7 
cannot be implemented in such cases when the deterioration occurs 
within the class or when the deterioration occurs in the lowest 
quality class (there in no lower class of a water body than the lowest 
quality class). 

SI The guidance clarifies 
earlier that any further 
deterioration of a quality 
element which is already 
in the lowest class is 
considered as 
deterioration (according 
to the Court ruling). Also 
because it drives the 
water body further away 
from the WFD objective 
of good status. In 
practical terms for 
applying this provision, 
such changes should be 
measurable to consider 
as deterioration. 

1019-
1022 

‘With regard to the groundwater balance test (available 
groundwater resource is not exceeded by the long-term annual 
average rate of abstraction - see criteria no. 1 above), failure of 
meeting this test would mean over-abstraction and a long-term 
imbalance, which could lead to a "continuous" lowering of the 

The addtion of, ‘if continued‘ is being suggested in order to be more 
specific.  

MT Added. 
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groundwater table. If continued in the long-term this could lead 
to a loss of the resource’.  

1020-
1022 

Change to: 
“Failure of this test could indicate over-abstraction, and a long-
term imbalance, or a "continuous" lowering of the groundwater 
table.” 

Since temporary imbalances can occur for relatively long periods 
through human intervention (e.g., mining operations), not every 
shortfall in the water balance results in the permanent loss of a 
water resource. Article 4.7 exemptions may still be applicable. 

Euromines Adapted. 

1028-
1030 

The sentence covering lines 1028-1030 should be deleted.  
 
We propose a clarification that exemptions for point and diffuse 
sources are also possible under certain circumstances: 
“Note that an exemption for deterioration of status caused by 
inputs of pollutants from point or diffuse sources may also be 
provided on grounds of proportionality consistent with the 
intent of Article 4(7).” 

see comments to line 706-711 Euromines See earlier reflection on 
this comment. 

1028 
- 
1030 

The sentence “In this context, note that Article 4(7) does not 
provide an exemption if deterioration caused by inputs of 
pollutants from point or diffuse sources drives the water body to 
a status below good” should be deleted.  
 
We propose a clarification that exemptions for point and diffuse 
sources are also possible under certain circumstances: 
“Note that Article 4(7) may also provide an exemption on 
grounds of proportionality if deterioration of the groundwater 
chemical status is caused by inputs of pollutants from point or 
diffuse sources.”  
 
 

See rationale on our comment on 706 ff BDI (Business 
Europe) 

See earlier reflection on 
this comment. 

1030 Delete reference to chapter 3.2 No Art. 4(7) exemption can be granted for a deterioration of the 
status of a ground water body caused by inputs of pollutants due to 
the text of WFD (it only mentions alterations of the level of bodies of 
groundwater) – this has nothing to do with the information in 
chapter 3.2 which refers to surface water bodies. 

DE Deleted. 

 

Effects on other water bodies 

Line Nr. Comment/Change request Justification of the comment/change request CIS Member 
Comment by 

drafters 
1033 All rules for the assessment of other water bodies are valid only in case if 

the elements of these other water bodies are also affected! 
 SK Considered as 

a statement. 
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1040 Suggest we add ‘(e.g. an artificial water body that connects two river 
basins or an adjacent coastal water body in the neighbouring river basin 
district.’ 

 JB, CHAIR 
NAVI TG 

Added. 

1051  First and also; an applicability assessment should be performed for all water bodies affected BE Added. 

1051 Change ‘affected’ into ‘in which deterioration occurs’. ‘Affected’ is too broad and could also comprise water bodies with effects not constituting 
deterioration. 

NL Adapted. 

1051-
1055 

Chapter 3.4 seems to suggest that article 4(7) may be applied to several 
water bodies of the same basin that are impacted by the project (in 
theory, even all). It is debatable whether 4(8) allows this: 4(8) seems to 
allow the application of 4(7) exemptions only to one water body (or, at 
most, a small number of adjacent water bodies). 

 WWF The WFD 
objectives are 
outlines in 
Article 4, 
including 
exemptions 
which can also 
apply to other 
water bodies. 

1052-
1055 

 The wording suggests that it is necessary perform an art 4.7 test on all water bodies concerned. 
In case several waterbodies are possibly affected, it is clear that the applicability assessment 
should be carried out on each water body.  
 In case there is an effect, the art 4.7 test might be more focused on a smaller number of water 
bodies than compared with the assessment step ? 
Still, everything should be done to prevent effects on whichever waterbody. 

BE Added. 

1057 Add text to end of sentence “...may not deteriorate, but another water 
body might be impacted.“ 

Additional text for clarity UK Added. 

After 
1058 

Additional text to provide examples of effects that would not be covered 
by Art 4.7 would be helpful in reinforcing this point. For example, by 
reiterating that any downstream effects must be related to the new 
physical modification and not result from, for example, a new discharge 
of a pollutant once the new modification was ‘operational‘ (except in the 
circumstances of a new sustainable human development activity causing 
deterioration from high to good status). 

Greater clarity on scope of Art 4.7 in relation to downstream effects in particular. UK Reference to 
scope added. 

 
 

Cumulative effects 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

1064 
et 
sqq. 

Chapter 3.5 has to be changed. With 
regard to the achievement of good 
status the WFD does not demand an 
examination of cumulative effects on 

Chapter 3.5 is rather vague. There are no authoritative guidelines considering which 
projects have to be examined or which planning stage the projects need to have. 
The competent authority for permitting a project and assessing an Art. 4 (7) Test is 
not necessarily the water authority. Only at the planning level of the RBMPs the 

DE Practical challenge recognised and 
added to the text. However, the issue 
seems to be of relevance (e.g. for 
multiple groundwater abstraction 
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the project level of Art. 4 (7). 
Cumulative effects are (only) to be 
considered on the planning level of the 
RBMPs. 

planning water authority has the knowledge of all projects and other impacts to the 
relevant water body. In the case “Elbvertiefung” the Federal Administrative Court of 
Germany has judged that with regard to the achievement of good status the WFD 
does not demand an examination of cumulative effects on the project level of Art. 4 
(7) (BVerwG-Urteil vom 09.02.2017, 7 A 2.15, Rn. 594). 

points). Also since it was pointed out 
several times in the frame of the CIS. 
Other MS may also have more central 
planning approaches in place, allowing 
a better consideration of cumulative 
effects. 

1064 
ff. 

By contrast with what is specified in 
article 6(3) FFH, no obligation to make 
a cumulative assessment can be 
inferred from article 4(7) EU WFD and 
this difference should be articulated 
here. 
 

This chapter is very difficult for project promoters to come to grips with. BDI is very 

critical of the announcement that further approaches may be added in the future on 

which, clearly, it is not possible for us to take a position here.  

 

However, by contrast with what is specified in article 6(3) FFH, no obligation to 
make a cumulative assessment can be inferred from article 4(7) EU WFD and this 
difference should be articulated here. 

BDI (Business 
Europe) 

This issue of cumulative effects was 
raised several times in the frame of CIS 
process. The issue therefore seems to 
be relevant, as also explained in the 
text. Practical challenge now addressed 
in the text. 

1064 Cumulative effects – text should be 
further detailed (more concrete) to 
consider concrete situation on the 
ground (e.g. by adding an example) 

For example, what would the guidance recommend in the case of a larger WB with 
many projects with very different project owners (HP investor, flood infrastructure 
project owner, navigation improvement initiator, etc.)? Who should do what exactly 
as part of Art. 4.7 process and related other assessment processes (SEA, EIA, etc.)? 
Which institution and how will calculate/assess the cumulative effect (e.g in the 
case of several local authorities)? What is the concrete task of the project owners, 
and the different authorities in case of calculating cumulative effect? Etc. 

WWF Case study added. 

1072 Please change "is" to "may be". No obligation to make a cumulative assessment can be inferred from article 4(7) EU 
WFD. 

Euromines "in practical terms" added. Challenge 
now also pointed out in the text. 

1075-
1083 

There is a timing inconsistency in the 
proposal to assess cumulative effect of 
new modifications on the basis of 
existing RBMPs, because at the time of 
assessment the information in RBMPs 
can be already out of date (especially 
at the end of the planning cycle). 

In case of multiple developments in one catchment (e.g. due to EU founding 
possibilities) different projects can be prepared and submitted for assessment 
simultaneously and the only possibility to assess the cumulative effect seems to be 
at the stage of strategic environmental assessment of the update of RBMP that 
includes those projects. 

PL Practical challenge recognised and 
added. 

1078 Water body condition according to the 
valid Water Plan. 

 SK Information on water body status from 
River Basin Management Plan 
addressed. 

1081 Clarify which planning stage the 
projects need to have to be considered. 

 DE The text is not prescriptive. Practical 
challenge added and examples are 
pointed out, including e.g. permits, 
information on planned projects from 
the flood risk management plans or 
sectorial development plans. 

1081 Add that the information also needs to 
be available for all relevant 

 WWF Reference to SEA included, which has 
public consultation requirements, next 
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stakeholders, including environmental 
NGOs. 

to other examples (e.g. FRMPs which 
require public consultation). However, 
practical challenge seems to be 
availability of information. 

1086 affect the ability of the water body to 
reach the objective of good 
status/potential. The permitting 
authorities should not only decide in 
favor of public interest activity, thus 
excluding other activities such as 
SHPPs, but should take into 
consideration the coexistence of more 
than one, parallel activities. 

The permitting authorities must not favor one activity against other activity, 
because all activities might have positive and negative impacts. The correct way to 
view it is the perfect coexistence of all activities where the positive impacts of one 
activity will erase or eliminate the negative impacts of another activity. In that way, 
the permitting authorities should focus in a win-win solution where the summation 
of the positive impacts will increase and the summation of the negative impacts will 
eliminate to zero (offsetting one another). 

GR Unclear comment why SHPPs are not 
considered to be also of public interest. 

 

Managing uncertainty 

Line Nr. Comment/Change request Justification of the comment/change request CIS Member 
Comment by 

drafters 

1092-1127  “Managing uncertainty” gives advice on what to do when evaluating a 
project proposal.  
After deciding on it (using art 4.7 or not), there is also the aspect of 
managing/follow up of the uncertainty the following years, which may 
result in additional mitigating measures of may not, and for wich the 6-
years cycle of the RBMPs can also be used ? 
(possible link with 1502-1510 ?) 
 
Additionally, It might be a good practice to state what are the gaps in 
the knowledge and uncertainties and be transparent about it ?(f.i. 
during public consultation) 

BE Considerations 
added. 

1093-1126 MT highlights the importance of this section in relation to 
uncertainties.  

Section 3.6 acknowledges ‘uncertainty’. However, this document also 
recommends some actions which could reduce these uncertainties (pg 
33) such as the need to carry out specific studies or models and an 
establishment of a solid baseline. MT deems that uncertainities can 
only be addressed in the longer term in view of the absence of a solid 
baseline, hence the need to consider them throughout the application 
of Article 4(7).  

MT Considered as a 
comment. 

1100 Add ‘or alternatives’ at the end of the sentence.   WWF Text addressed 
mitigation.  

1105 Include: Without that baseline, no predictments can be made Clarification EEB Added. 

1105 Edit note: New paragraph after “in case”  EEB Text after in 
case is linked to 
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previous text. 

1106 Add to this bullet ‘…can be more likely and/or more difficult to 
ascertain.’ 

 JB, CHAIR NAVI 
TG 

Added. 

1116 In reality some of these decisions come down to expert 
judgement: maybe this should be acknowledged here? 

 JB, CHAIR NAVI 
TG 

Some further 
aspects added. 

1116 Changes in hydromorphology and general physical-chemical 
components are an important indicator for changes in the 
biological component. If a change can be observed there, there 
must be sufficient scientific evidence, that the biological quality 
elements will not be affected. 

See requirement Nr. 3 that we agreed upon in the “medium term 
effects” should be include as well. 

EEB See 
controversial 
comments on 
"medium-term 
effects". 

1116 Delete this bullet “Others“ The bullet list from 1102 to 1115 is introduced as „including for 
instance“ and so is clearly not intended to be exhaustive, so simply 
adding „Others“ at 1116 does not contribute anything meaningful. 

UK Deleted. 

1117 Suggest add ‘A proportionate risk-based approach …’  JB, CHAIR NAVI 
TG 

Added. 

1120 Suggested additional text from end of line 1120: 
“Where there is insufficient monitoring data to establish certainty 
of background impacts from existing modifications or alterations, 
the competent authority may consider an adaptive approach to 
the issuing of time constrained permissions, where any such 
permission is assessed by the competent authority as not likely to 
cause deterioration of the water body (either individually or 
cumulatively). Any such constrained permissions must be 
supported by Article 4(7) test screening, a detailed monitoring 
programme with additional measures that will allow cessation of 
the temporary new modification or alteration to avoid temporary 
or long term deterioration in the status of a water body. The 
additional monitoring data must be included in the assessment if 
there is to be an application for a permission for a new 
modification or alteration.“ 
 

There can be sufficient uncertainty on environmental responses to 
pressure and impacts from new modifications or alterations and with 
further monitoring, it may be possible to issue the permission with 
certainty on environmental impact. There should be flexibility to allow 
the competent authority, with the project developer, a time 
constrained period to consider measures to control and monitor and 
then assesses environmental impact from the time constrained new 
modification or alteration. 
 

UK Text added. 

1121 - 1126 It would be useful if the paragraph could be upgraded with 
additional information or case study regarding how to proceed in 
the case where ex-post evaluations provide evidence that 
deterioration actually occurred without applying an Article 4(7) 
Test. 

Paragraph (lines 1121 – 1126) state that precautionary principle can 
help to avoid situations where ex-post evaluations provide evidence 
that deterioration actually occurred without applying an Article 4(7) 
Test. For the purpose of better understanding of the 4(7) provisions we 
recommend that information how to proceed in these cases is provided 
and added to the existing text. 

SI Text further 
developed. 

1123-1124 Replace “Such situations should be avoided by applying 4(7) Tests 
also in cases where deterioration is uncertain” with “Such 
situations should be avoided by applying 4(7) tests also in cases 
where no reasonable assessment of the risk of deterioration 

Provide greater clarity on what is meant by “uncertain” UK Text adapted. 
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could be made, even using expert judgment, and therefore the 
level of uncertainty about the impact of the project remains 
high.” 

1124 As with my comments on line 622, it seems reasonable to ask a 
project owner to apply the Article 4(7) tests if deterioration is 
uncertain and the residual risks are moderate to high, but is such 
an approach justified if the risks are negligible or minor? 

 JB, CHAIR NAVI 
TG 

Text adapted. 

1126 Add sentence:  
“On the other hand situations should be avoided that projects 
which cause no relevant impacts are overburdened with 
precautionary investigations.” 

Only a suspicion is not enough. There has to be a scientific sufficient 
probability, that the cause-and-effect mechanism causes relevant 
impacts in the environment.  

DE "Proportionate" 
risk based 
approach and 
some further 
aspects added. 

 

Article 4(7) Applicability Assessment and streamlining with other Directives 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member 
Comment by 

drafters 
1128 
to 
1223 

Merge step 1 and step 2: “Which quality elements could be significantly 
affected by the proposed activity and which information needs to be 
collected to evaluate if the proposed new modification/… could cause…”  

The proposed 3-step approach does not seem fully useful for practical application: Without a 
“significance” threshold the step 1 can hardly deliver a selective function, i. e. rather every water 
related project which needs a permit can be expected to have “any” (not necessary significant) 
direct or indirect effect on a quality element 

EURELECTRIC Wording 
adapted and 
potential use 
of pre-
determined 
standards 
added. 

1128 
- 
1359 

The guidance should recommend that article 4(7) applicability 
assessments should be always subject to public consultation, notice and 
judicial review (if they are not part of an EIA or a SEA). Such 
recommendation can be based on article 4(9) and the Aarhus 
convention. 
 
 
 
 
It should recommend that AA is required before the conclusion of the 
article 4(7) applicability assessment. 

The article 4(7) applicability assessment (“trigger test”) is a procedure with significant legal 
consequences. If it is negative, then the project is considered WFD-compliant (probably, this 
conclusion cannot be changed by a subsequent EIA/AA). Although the draft guidance suggests 
that the procedure must be documented (line 625), it is silent about public consultation, 
notification and access to justice.  If the project is not subject to an EIA, AA or SEA, this is a 
significant omission. 
 
In the same vein, a negative article 4(7) applicability assessment is a decision by which the 
competent authority “agrees” to certain aspects of the project. The competent authority must 
“agree to the plan or project only after having ascertained that it will not adversely affect the 
integrity of the site concerned and, if appropriate, after having obtained the opinion of the 
general public…”: therefore, an AA is required before the conclusion of the article 4(7) 
applicability assessment. 

WWF Reference 
added. 

1144 “Applicability Assessment" has to be an inherent element during the 
permitting phase of a new project. 

Instead of has to be, it would be preferable to say should be because the obligation has to be 
suported by national legislation 

PT Amended. 

 

Approach for an Article 4(7) Applicability Assessment 
Line Nr. Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 
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1160 Rephrase to “Is an exemption possible?” If the answer to the previous question is “yes”, the test is always 
required. However, unless an exemption can be granted for this project, 
it would fall outside the scope of the article 4.7 

BE The question whether an 
exemption is possible is 
addressed by the Article 
4(7) Test, not the 
Applicability Assessment. 
The third bullet simply 
delivers the conclusion 
from the second bullet 
point. 

1161 The guidance should make clear that art. 4(7) exemption is not 
applicable to water bodies of unknown status, or to water 
bodies which are not monitored in accordance with WFD. This 
follows from the requirement of an appropriate data set. 

 WWF The need for an 
appropriate data set is 
already pointed out. 

1163 In order to avoid possible confusion with GEP mitigation 
measures (about which information is also required to 
understand whether the achievement of good status might be 
compromised), I suggest the following re-wording ‘… needs to 
include information on project-specific mitigation measures, 
which are an inherent part of the project and which …’ 

 JB, CHAIR 
NAVI TG 

Added. 

1173 See comment on line 622. Given that there will almost always 
be some level of uncertainty when undertaking an applicability 
assessment, a pragmatic approach would be to link the 
application of the precautionary principle to the level of risk. I 
therefore suggest we amend the comment ‘Follow the 
precautionary principle’ to read ‘Follow a risk-based approach 
applying the precautionary principle as appropriate’ 

 JB, CHAIR 
NAVI TG 

Amended. 

1173  There still a bit of overlap between figure 6 and some parts of figure 8, 
certainly in case the redrafting of a project (including mitigating 
measures) results indicate that there’s no risk anymore (deterioration or 
not reaching objectives), you’re the supposed to “slip out” of art 4.7 
somewhere via figure 4 ? 
It might be better to include the whole of figure 4 in figure 6 ? 

BE Figure amended. 

1173  Article 4.7 Applicability assessment: this stage corresponds in reality to 
the assessment of the existence of a deterioration which will then be 
followed by an assessment of the applicability of Article 4.7 therefore 
the wording of this stage needs to be changed.  
We also question the logic of the step wise approach as data collection 
should be the first step in the process before screening and scoping …. 

EURELECTRIC At this stage it is checked 
whether Article 4(7) is 
applicable/even relevant. 
The need for basic data is 
pointed out within Step 1, 
the screening stage. The 
data collection step is for 
the in-depth assessment 
during stage 3. 
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1173 Increase size of figures 4 and 6, or use larger font size.  Diagrams are useful but font size is too small to be easily legible UK Will be done for the final 
editing. 

1176-
1252 

Step by step approach is good in theory, but in practice there 
might be differences. For example, in Finland, it is often a 
question of existing data.  

Could you see possible to try to proportion this approach more into 
practice? There is require of case study and it certainly helps. 

FI Request for case studies 
was sent. 

1182 

elements and sub-elements to help ensuring that subsequent 
assessments are proportionate. For example, in the case of 
SHPPs, the existence of the ecological flow (due to each 
country‘s legislation) ensures that the quality of the river 
body is kept constant, and as a result the screaning step to 
determine any direct or indirect effects on the quality 
elements of the concerned water body can be avoided.  

This legally established ecological flow mechanism is enough to avoid 
the screaning step or any other second steps (scoping) in the case of 
SHPPs. 

GR Even with the application 
of mitigation measures 
status can deteriorate, 
e.g. from high to good. 

1184 Delete “(including alternatives)”. There is no legal basis in the WFD for requiring assessment of 
alternatives. 

Euromines Better environmental 
options are mentioned in 
Article 4(7). Furthermore 
it is considered good 
practice to look into 
alternatives.  

1190 - 
1192 

It could be added: 

 In case of groundwater bodies, existing dependent 
terrestrial ecosystems. 

Mixing zones designated in the river basin management plan. 

More relevant data to bear in mind for the screening step. ES Added. 

1195 Include MSFD in between the brackets, i.e. (e.g. EIA, MSFD and 
Habitats Directive). 

MSFD assessments can also contain relevant data for the screening step BE Added. 

1195 Delete: “Other legislation which might be concerned (e.g. EIA 
or Habitats Directive)” 

Other legislation is not to be screened for analyzing potential impacts of 
a project on the achievement of WFD objectives. Of course assessments 
for WFD, EIA und Habitats directive shall be streamlined, but that is 
content of chapter 3.7.2 

DE Already during the 
screening of a project 
proposal in case be useful 
to check in the beginning 
whether other legislation 
is concerned (e.g. 
whether it is located 
within a Natura 2000 
site). In order to improve 
the links it is suggested to 
keep this part. 

1196-
1199 

We have a reservation on this statement and don’t support 
having a generic approach in those cases. 

All potential situations should be described and solutions should be 
given in all situations. For example, there might be a case of a project in 
a Natura 2000 site which cannot go through an EIA due to its size 
(smaller than the EIA Directive requirements), however, an appropriate 
assessment (AA) under Natura 2000 Directives should be conducted; in 
which case the Art 4.7 assessment and AA could be cumulated. 

WWF The text is not 
questioning the need for 
an Article 4(7) 
assessment. It simply 
recognises that 
assessments for large 
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However, in many cases, if no EIA and AA is required, an art. 4.7 
assessment should still be required (e.g. the case of a small HPP 
affecting a water body outside N2000). 

projects might need to be 
more exhaustive. 

1196-
1197 

There are some alterations that obviously cannot produce a 
significant effect/impact on water body status because of its 
importance (in terms of size and water body status/sensitivity). 
For these cases, some thresholds could be established to avoid 
the effort/burden of a proper “Applicability assessment” 
process. This would make possible what is said in lines 770-797 
and 1196-1197. 

A previous step to a proper “Applicability assessment” is suggested for 
alterations that obviously do not produce impact on water bodies (a 
more generic approach). Some thresholds of the importance of the 
alteration (in terms of size and water body status/sensitivity) could be 
established and alterations under these values should not require a 
proper “Applicability Assessment” nor Art. 4.7 Test.  

ES Aspect to use pre-
determined standards to 
assess risk for 
deterioration added 
under Step 1 in the 
descriptive text. 

1199 Add sentence: 
“… (i.e. is there a potential project cause-and-effect 
mechanism?  
 Add: Will the effect be observable or measurable?)” 

 DE Added. 

1200 .. should be documented in the frame of the permitting 
procedure 

As pointed out before and during ATG, not all projects are subject to a 
“permitting procedure” 

BE Adapted. 

1209-
1213 

Please consider and add There is a summary of the parameters needed for the investigation and 
quantification of the influence in general. For a qualified estimate of the 
impact of the project, a special monitoring program will need to be 
ensured quite often, which may lead to a significant delay in realization 
of the project and it will also increase costs. How will the expected 
impact be compared with the monitoring and assessment system in the 
6 year cycle? 

CZ The potential need for 
data collection as outlined 
in this paragraph 
addresses the closing of 
data gaps (e.g. for the 
current status), 
complementing status 
information. 

1214 mechanisms should be plural spelling error BE Corrected. 

1214 Please explain the term causal mechanism and its 
determination. 

 CZ Causal relationship 
between two issues. A 
modification causing an 
impact. This should 
already be clear from 
RBM Planning. How can 
otherwise a Program of 
Measures be set up 
addressing existing 
pressures. 

1215 Please clarify or add text What does mean the local effects in a water body context? CZ Effects which do not 
cause deterioration at the 
level of the water body. 

1224-
1231 

Please add There is no indication how to quantify the effect on the WB status or the 
WB potential at the level of individual quantitative elements. Expert 
judgment or modelling would be appropriate, or give an example or a 

CZ See description under 
step 3. Also CIS Guidance 
on status assessment 
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case study that will contain a procedure of above mentioned. contains relevant 
information. 

1224-
1236 
Related 
also to 
1092-
1127 

To determine the impact of a hydro-morphological alteration 
on water body status could be very challenging. As many as 
possible good example-case studies (related to Investigations, 
Modelling, Experts criteria, etc.), would be welcome. Additional 
research in this field should be carried-out. 

As many as possible good examples (Investigations, Modelling, Experts 
criteria), and additional research on determining the impact of a hydro-
morphological alteration on water body status, would be welcome. 
Uncertainty on the impact of a hydro-morphological alteration on water 
body status has to be managed in the context of Article 4(7). 

ES Request for case studies 
was sent. Furthermore, 
under the CIS an activity 
on the linkage between 
BQEs and supporting 
elements is ongoing. 

1238 Should be ‘… or compromise improvement’ (not compromised)  JB, CHAIR 
NAVI TG 

Corrected. 

1238-
1240 

Please clarify There is no more the local effects in a water body context, but just time 
perspective and temporary short term effect. 

CZ "water body" added. The 
relevant level is the water 
body. 

1245 Member States should have the opportunity to accumulate the 
testing steps into their procedures when the principles and 
testing steps in their determined assessment steps will be 
preserved. 

 SK Considered as a 
statement. The Guidance 
points out principles of 
good practice. 

1246 If the user of the guidance has got to this point it is not 
because the project ‘may’ cause deterioration or compromise 
the achievement of good status/potential, but rather that it is 
now that the ‘project is expected to cause deterioration or 
compromise the achievement of good status/potential’. ‘May’ 
is the language used during screening and scoping. I therefore 
suggest/request this change in wording. 

 JB, CHAIR 
NAVI TG 

Adapted. 

1246-
1247 

Please add What does the project documentation must contain (if the project 
causes the deterioration)? Do you have any examples of steps of this? 

CZ Further case studies have 
been requested. 

1252 Could the Jaspers examples in Poland and Latvia be explained 
in more detail, especially with regard to Art. 4(7) application? 

 DE Case study requests have 
been sent to MS. The 
relevant ones received 
are included. Work is 
ongoing on the further 
elaboration of the 
checklist tool 
(presentation foreseen 
for the ATG Meeting). 

1252 This case study box should acknowledge that the method 
considers whether an effect is temporary or only local (in the 
context of the water body) as part of Step 2. So, for example, 
under 2. in the box we could say ‘Determine scope. Consider 
whether effects are temporary or are not significant at the 
scale of the water body. WFD assessment required only for 

 JB, CHAIR 
NAVI TG 

Added. We used the 
slides for the preparation 
of the case study. 
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elements that could be affected.’ But as I am not sure who 
prepared this box, it would be best to ask JASPERS maybe? 

1252 Also to confirm with JASPERS: suggest add after ‘…Latvia (for 
port development including dredging), and will be further 
elaborated for wider application in the near future.’ 

 JB, CHAIR 
NAVI TG 

Added. To be checked 
with Jaspers. 

1252 Case study 2: A WFD compliance assessment checklist tool 
developed for JASPERS;  
We recommend that in the box “links” a link to the document 
is provided rather than a link to the power point presentation, 
which summarizes the original document. 

 SI The document is not yet 
officially available. 
However, work is ongoing 
on the further elaboration 
of the checklist tool 
(presentation foreseen 
for the ATG Meeting). 

1252 These case study seems problematic For example, point 2 assessment limited only to QE they expect to be 
affected; there is no indication on how this decision is or should be 
made (ie of which QE will be affected). Moreover, does the case study 
suggest that PL case of Art 4.7 application as regards flood management 
is a good case example of Art 4.7 application? We would have a 
reservation on that.  

WWF The case study provides a 
summary of the 
presentation held at the 
first ATG Meeting. Work is 
ongoing on the further 
elaboration of the 
checklist tool 
(presentation foreseen 
for the ATG Meeting). 

 

Streamlining of assessments with the EIA and Habitats Directive 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

1263 
et 
seq. 

This chapter should be deleted.  
 
At least it should be clarified that these are the personal ideas of the 
authors but not an interpretation of the provisions of WFD with 
practical relevance for water authorities.  

All in all, numerous instruments and requirements from 
European environmental impact assessment and nature 
protection legislation are transposed on to the thematic 
content of WFD in this chapter, even though there is no legal 
basis for this in WFD.  
 

BDI (Business 
Europe) 

Addressing synergies 
with other Directives is 
part of the mandate, 
therefore requested and 
very relevant in practical 
terms for streamlining 
and reducing the 
assessment burden. 

1263 The draft guidance highlights “synergies” with EIA directive. However, 
it stops short of stating that an EIA is required before an article 4(7) 
applicability assessment: in fact, the main position is that all 
procedures should be applied “alongside” (line 1276). However, EIA 
precedence seems inevitable.  
With respect to article 4(7) applicability assessment (cf. §3.3, §3.7), 
not only the project must be defined, but there must be some 

 WWF With regard to 
streamlining see the 
Commission guidance 
document on 
streamlining 
environmental 
assessments conducted 
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evidence of  “deterioration of status” of affected water bodies (with 
separate references to biological, hydro-morphological, etc. elements) 
and some knowledge of cumulative effects.  With respect to article 
4(7) test per se (cf. §4), information about mitigating measures, 
alternative technically feasible options, the justification of the project 
and its impact on other water bodies must also be available. There is 
also another problem – it is unclear what happens if an AA or an EIA 
rejects the article 4(7) test afterwards. 

under Article 2(3) of the 
EIA Directive as cited. 
The document also 
clearly points out that 
the focus of the 
significance tests of the 
different Directives is 
very distinct. 

1271 The term „mandatory“ should be replaced with “beneficial” or 
“useful” in order to follow the provisions of the Water framework 
directive and avoid misinterpretation.  

Streamlining with EIA directive or with Habitat directive is 
beneficial for reducing administrative burdens and useful for 
achieving common understanding of directives provisions, 
however it cannot be mandatory. As it is written in the 
guidance (line 1271) it would exceed the requirements of the 
WFD directive and could lead to misinterpretation. 

SI "Mandatory" is a citation 
and relates to the EIA 
and the Habitats 
Directive. See footnote.  

1273 Delete ‘EIA Directive and the’.  NL Statement relates to the 
EIA and the WFD. 

1281 Insert footnote indicating that where possible, synergies could still be 
used, for instance regarding the search for alternatives or mitigation 
measures. 

The current ‘independently’ in this line is too strict. Both/all 
tests should be performed in their entirety, but could still – for 
some aspects – be performed jointly. 

NL Text slightly revised and 
footnote added. 

1291 It might be useful to add a ‘bar’ across the page (like that used to 
illustrate ‘Joint / coordinated data collection) to indicate ‘Common 
mitigation measures’ (i.e. before the boxes dealing with the individual 
tests under each Directive) 

 JB, CHAIR NAVI 
TG 

 

1291 In figure change text in the second last box of EIA. It is environmental 
impact assessment report” (tai ”EIA report”) instead of environmental 
report. 

 FI Adapted. 

1291 Figure 5 should be revised What are the connections among the 3 paths? And which one 
overrules or more dominant, then the other. The figure could 
show this as well.   

WWF The connection is the 
joint/coordinated data 
collection. No legislation 
overrules the other one, 
as pointed out in the 
text. 

1293 
to 
1358 

 The references to the EIA and Habitats Assessment are rather 
descriptive (which is partly redundant to chapter 2.7.2 and 
2.7.3), the concrete linkages and potential synergies which are 
expected here are missing (deleted from the previous version, 
why?) or only high level (“cooperation … during the data 
collection and assessment stage”) 

EURELECTRIC Concrete linkages shifted 
from chapter 2 to this 
chapter. 

1317 An EIA does not require an assessment on quality element level but 
rather the likely significant impact of the project on water 

EIA does not require an assessment on quality element as it it 
evaluates the likely significance of the project´s impact on 
water but it could contributes to this assement 

PT Adapted.   
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1321 in other words, carrying out an EIA does not guarantee fulfilment of 
article 4(7) 

in other words, carrying out an EIA does not guarantee 
fulfilment of article 4(7) if an quality element assessment is not 
desevolped in the EIA. 

PT Adapted.  

1323 I think this should read ‘in close cooperation with the Article 4(7) 
applicability assessment during the …’ 

 JB, CHAIR NAVI 
TG 

Adapted. 

1324-
1328 

Delete the text from “In doing so Member States,…” through to 
“,…and minimize conflicts between them”. 

As there is no EU legal basis for an EIA procedure covering all 
projects, it is not appropriate to recommend it in Guidance of 
the European Commission. 

Euromines The paragraph informs 
about the possibility. 

1324-
1327 

 Establishing an EIA procedure where it is out of scope of EIA 
annex I & II in order to investigate the requirements of 4(7) 
does not look like streamlining/synergy, but like creating extra 
work by an additional formal EIA procedure. Why not just 
investigate the requirements of 4(7) by their own? Please 
explain the streamlining benefit of the extra EIA procedure. 

EURELECTRIC The paragraph informs 
about the possibility. 

1326-
1327 

Reconsider using word “even”. It makes whole sentence little unclear.  FI Even intends to clarify 
that this is possible even 
for projects which are 
outside the scope of an 
EIA. 

1330-
1357 

Could cover more relationships between precorporial preconditions of 
WFD article 4(7) and HD article 6(4). 

 FI Main potential for 
synergies seen for 
Applicability 
Assessment. Article 4(7) 
Test and HD 6(4) Test 
can be very distinct. 

1346 Should say ‘indicate that no likely significant effects…’  JB, CHAIR NAVI 
TG 

Text revised. 

 

ARTICLE 4(7) TEST AND RELATIONSHIP TO THE RBMPs 
Line 
Nr. 

Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by 

drafters 

1362 Change “my cause deterioration” to “may cause 
deterioration” 

Typing error UK Changed to 
"expected to" 
(as the result of 
the 
Applicability 
Assessment). 
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1362 As with comment on line 1246, this should say ‘… 
development activity is expected to cause deterioration …’ 

 JB, 
CHAIR 
NAVI 
TG 

Adapted. 

1363 an "Article 4(7) Test" needs to be performed during the 
permitting procedure/ 

This obligation needs to be introduced at the national legislation so it would be advice to 
recommend it. 

PT To meet the 
WFD 
requirements 
an Article 4(7) 
Test is needed.  

1363 Change ‘affect’ into ‘endanger’ or ‘compromise’  NL Adapted. 

 

Step-wise approach for an Article 4(7) Test 
Line 
Nr. 

Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by 

drafters 
1373-
1375 

This procedure can be transferred to the approval process for 
granting of derogation and therefore a project that does not 
meet all the defined requirements cannot be approved. The 
application will be submitted until the time the project is 
modified so that a derogation can be granted. 

 SK Considered as 
a statement. 

1392-
1393 

Amend wording to “Where a project also causes effects on 
other bodies of water, it can only be authorized if exemptions 
can also be justified for these other affected water bodies (Step 
4; see also chapter 3.4).” 

Slight rewording for clarity UK Adapted. 

1398  Wrding ? 
When a project is authorised under art. 4.7 it should be mentioned in the RBMP, but this 
obligation is for the competent authority and not the project initiator nor the permit 
authority. 
It should be made clear that the RBMP-condition does not suspend the authorization. 

BE "by the 
competent 
authority" 
added. 
Clarification 
that this is a 
reporting 
requirement 
is provided in 
chapter 4.5.1. 

1402-
1404  
Figure 
6 

The graphic needs to be revised. The alteration of the 
groundwater level needs to be included.  

The graphic was adapted. By doing this, the exemption regarding the “alteration of the 
groundwater level” has been partly forgotten.  
Therefore, the graphic needs to be revised and the alteration of the groundwater level 
should be included.  
 

BDI 
(Business 
Europe) 

Added. 

1402-
1404 

Fig. 6: The graphic needs to be revised. The alteration of the 
groundwater level needs to be included. 

The graphic was adapted. By doing this, the exemption regarding the “alteration of the 
groundwater level” has been partly forgotten.  

Emines Added. 
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Therefore the graphic needs to be revised and the alteration of the groundwater level 
should be included. 

1402 Figure 6: step 5: We suggest different wording of the step 5 
“Does the project guarantee at least the same level of 
protection as the existing union legislation?” 

It is not the WFD requirement to check whether is the project consistent with other EU 
legislation. 

CZ The 
requirements 
outlined 
under step 5 
stem from 
WFD Article 
4(8) and 4(9). 

1402  There still a bit of overlap between figure 6 and some parts of figure 8, certainly in case 
the redrafting of a project (including mitigating measures) results indicate that there’s no 
risk anymore (deterioration or not reaching objectives), you’re the supposed to “slip out” 
of art 4.7 somewhere via figure 4 ? 
It might be better to include the whole of figure 4 in figure 6 ? 

BE Flow chart 
was adapted. 

1402-
1403 

Figure illustrates very well different phases of the process.  FI Appreciated. 
The flow 
chart was 
further 
developed 
and adapted 
based on the 
comments 
received. 

1402-
1404 

1. Please adapt the figure to indicate that steps 1 and 2 
are not fixed in order (2 could happen before 1) and 
that they could be part of an iterative process 
between themselves. 

Please split step 5 into two different steps, as in the previous 
version of the document. 

1. As discussed during the second meeting of the ATG, there are benefits to both 
steps being the first to be performed and it will mostly come down to an 
iterative cycle of doing steps 1 and 2 several times in no specifically 
predetermined order. 

For clarity. These are two very different tests which deserve to be depicted as such. 

NL Flow chart 
was adapted. 

1402  Figure 6 should be revised  Alternatives (better env. options) should be considered before or at the same time as the 
mitigation measures to ensure avoidance of the impact. The need for strategic approach 
is not reflected in this figure.  

WWF Flow chart 
was adapted. 

1403 Regarding the Figure 6 (Example for a step-wise approach for an 
Article 4(7) Test and the iterative relationship with the Article 
4(7) Applicability Assessment) our opinion is that performing 
steps 1 to 5 in a consecutive way is not always practical. 
 
Taking into account the justification of the comment we 
propose that for Figure 6 is at least complemented with a note 

In our opinion the process of testing (justifying) of exemptions under Article 4(7) could be 
more efficient  if steps 1 to 3 were not considered as consecutive steps but rather as 
parallel activities. The approach for implementing steps 1 to 3 differs when the steps are 
used for assessing strategic level projects, where larger areas, basins, regions are 
assessed, or for assessing project level, where more detailed planning is required. For 
example, strategic level planning primarily provides results for provisions under 4(7)(d) 
and 4(7)(c) (steps 2 and 3 in Figure 6). The results of this two steps represent the basis for 

SI Flow chart 
was adapted 
and comment 
added in text. 
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that the order of applying different steps depends on the level 
of planning. 
 

implementation of provisions of 4(7)(a) (step 1 in Figure 6) and for preparation of possible 
mitigation measures

2
 for a certain river stretch or water body and type/extend of 

modification. In the continuation of the procedure when the modification of the specific 
part of river stretch is planned in more detail, an additional verification of this 
modification is performed.  
 
Regarding steps 4 and 5, in practice, it is more efficient that provisions required under 
steps 4 and 5 are considered and taken into account during implementation of steps 1 
and 2. In that way the overall process can be more efficient and time saving. As it is 
represented now in the figure 6, after step 3 the Member state has to repeat the process 
already performed in steps 1 and 2, that is to find suitable solutions to reduce or 
eliminate the impact on other water bodies. It is our opinion that the water body 
concerned and all the water bodies that may be affected should be considered in by the 
same procedure. 
 

1403 Increase size of figures 4 and 6, or use larger font size.  Diagrams are useful but font size is too small to be easily legible UK Will be 
addressed in 
the final 
editing. 

1403 In Figure 6 after Step 3 should also lead to the possibility of 
redrafting the project, otherwise in some situations Step 1 and 
Step 2 will be a useless effort if the project is going to be 
rejected in Step 3. Moreover, some types of project may never 
have justification of overriding public interest so verification of 
this condition should be considered in the beginning of Art. 4.7 
Applicability Assessment 

 PL Flow chart 
was adapted. 

1403 Figure 6, Step 1: 
Substitute “… status of the body of water?” with “… status of 
the affected water bodies?” 

Impacts to other water bodies should be included. DE Flow chart 
was adapted. 

1404 We suggest switching step 1 and step 2. Once you answer question 2 with “No” you need to define mitigation measures for the 
planned project. In our view it would be more logical to start the assessment with step 2. 

LU Flow chart 
was adapted 
and comment 
added. 

1404 In step 4: “within the same river basin district” should be 
erased. 

There is possibility that within one project, water bodies of neighbouring RBDs are 
affected (water transfer from RBD to RBD for the purposes of electric production etc). 
 

HR Flow chart 
was adapted. 

                                                           
2
As written in the draft 2, for example Common understanding of using mitigation measures for reaching Good Ecological Potential for heavily modified water bodies - Part 1: Impacted by water 

storage: https://ec.europa.eu/jrc/en/publication/working-group-ecostat-report-common-understanding-using-mitigation-measures-reaching-good-ecological 

https://ec.europa.eu/jrc/en/publication/working-group-ecostat-report-common-understanding-using-mitigation-measures-reaching-good-ecological
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1404 Step 4 should be put after the step 1 and if answer is “yes” there 
should be possibility to redraft project 

It is quite clear that one project can affect multiple water bodies. 
It also seems reasonable to have one article 4(7) procedure for one project, no meter how 
many waterbodies are affected. 
Also there should be possibility to redraft project having in mind impacts to all 
waterbodies (Mitigation measures on one water body can influence other water body) 
Step 3 should be triggered after all project redrafting has been done and project is on 
“yes or no” level. 
 
As alternative: 
in step 1: “impact on the status of water body” can be replaced with “impacts on statuses 
of all water bodies affected” 

HR Flow chart 
was adapted. 

 

Taking all practicable steps to mitigate adverse impacts 
Line 
Nr. 

Comment/Change request 
Justification of the 

comment/change request 
CIS Member Comment by drafters 

1407 Please clarify Who (which authority) decides 
whether the proposed “all 
practicable steps” under Article 
4.7 a) are sufficient? 

CZ Depends on the respective authorisation 
system of the Member States. 

1408-
1422 

I suggest we replace lines 1408 to 1422 with the following, and that we then also delete 
lines 1456 to 1466 (as I believe the following text also covers the points made herein) 
 
 
Unlike the EU Habitats Directive where the terms mitigation and compensation are 
strictly differentiated

3
, the WFD neither defines nor constrains the definition of mitigation 

measures. The ‘practicable steps to mitigate the adverse impact on the status of the 
water body’ required under Article 4(7)(a) can therefore cover a wide range of actions. 
What matters is that the objective of these actions is to avoid or reduce an identified 
potential effect on the status of a WFD quality element. In other words, the measure will 
prevent or minimise the risk of deterioration or the compromising of an otherwise 
expected improvement in status.  
 
The most appropriate type of action to mitigate the adverse impact will vary according to 
the specific local circumstances 
 
For those familiar with the requirements of the EU Habitats and EIA Directives, however, 
it is worth providing clarification on two important points: 

 JB, CHAIR NAVI 
TG 

Added. 

                                                           
3
 This distinction is highlighted in Guidance Document 20, which notes that mitigation measures aim to minimise or even cancel the adverse impacts on status [within the] body of water, whereas 

compensatory measures aim to compensate the net negative effects of a project plus its associated mitigation measures, but in another body of water.  



CIS Guidance Document on WFD Article 4(7)  SUMMARY OF COMMENTS ON DRAFT 2 

-66- 
 

 
Compensatory measures under the Habitats Directive  
 
As the final part of the Article 6(4) ‘tests’, the Habitats Directive requires that 
compensatory measures be provided to offset the negative effects of a plan or project so 
that the overall ecological coherence of the Natura 2000 network is maintained. In the 
context of the Habitats Directive, this typically means restoring or recreating habitat on a 
new or enlarged site that is subsequently incorporated into the Natura 2000 network as 
compensation for the impacts on an existing site caused by a project authorised under the 
Article 6(4) exemption.  
 
There is no equivalent requirement for such compensatory measures under Article 4(7) of 
the Water Framework Directive. Rather the WFD accepts that – if it can be demonstrated 
that the Article 4(7) tests are met – there will be a residual adverse effect on the status of 
the water body in question. 
 
Mitigation measures in the context of the EIA Directive  
 
Unlike the Habitats Directive, the EIA Directive does not define or explicitly differentiate 
between mitigation and compensation measures

4
. Nonetheless, when different types of 

mitigation actions under EIA are being considered, evolving good practice – supported by 
the various references in the EIA Directive to measures that ‘avoid, prevent or reduce and 
if possible offset’ adverse impacts – favours measures taken at source (on-site) over those 
‘off site’ and promotes the application of the so-called ‘mitigation hierarchy’.  
 
When a potential adverse impact is identified this hierarchy therefore emphasises the 
need, in order of priority, to: 

1. Avoid adverse impacts, for example by changing the location, method or timing 
of the activity or by the use of other preventative measures at source 

2. Take measures at source or as close as possible to the source of the effect, 
which aim to minimise or reduce adverse impacts to negligible, low or 
otherwise acceptable levels  

3. Where there are residual adverse effects (i.e. impacts that are unavoidable or 
cannot be reduced further on site), to remedy, offset or otherwise compensate 
for these effects by taking measures elsewhere that help to reduce the net 
adverse impact to negligible, low or otherwise acceptable levels.  

 
Whilst there is no specific requirement to apply the mitigation hierarchy when considering 

                                                           
4
 For example, Directive 2014/52/EU refers in various places to the ‘measures envisaged in order to avoid, prevent or reduce and, if possible, offset likely significant adverse effects on the environment’ 

and notes that Member States ‘should ensure that mitigation and compensation measures are implemented’. 
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practicable steps to mitigate the adverse impact on the status of the water body in the 
context of the WFD, it is nonetheless recommended that good practice is applied and that 
all practicable measures that avoid, minimise or reduce effects at source are 
implemented before other, off site measures. This box could benefit from examples  
 

 

 

Distinction between mitigation and compensatory measures 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

1412 Even though it is very helpful to clarify the distinction 
between mitigation and compensatory measures, we think 
that it is important to implement such measures whether or 
not they are mitigation or compensatory measures. 

As indicated in lines 1410-1411, it is important to reduce the negative impact of 
a project on the status of a water body. In our view, it is of secondary 
importance if the measures mitigate the adverse impacts are so-called 
mitigation or compensatory measures but we should focus on their effect on 
the status of the water body. 

LU Text was revised. 

1416 Add “of the body or bodies of water” More than one water body can be affected (up-, downstream, adjacent 
groundwater body) 

EURELECTRIC The chapter on effects 
on other water bodies 
should already clarify 
the potential plural. 

1417-
1418 

The bullet point, as it is written, could result in 
misinterpretation. The term “compensatory measures” is not 
defined or used in WFD.  
Given that the bullet point is not a direct quote of Guidance 
Document No. 20, we recommend, that explanation 
“….which aim to compensate in another body of water the 
"net negative effects" of a project and its associated 
mitigation measures” is revised in order to follow the 
provisions of the Water framework directive, or deleted. In 
case the explanation is deleted a link to paragraph 
“Clarification of compensatory measures” (line 1456 of the 
draft 2 of the guidance) could be added. 

The term “compensatory measures” is not used in WFD as stated in line 1461 of 
the draft 2 of the guidance. The bullet point should be deleted or revised in 
terms that the guidance would explain the relationship between Habitats 
directive “compensatory measures” and WFD measures in the scope of article 
4(8). 

SI Text was revised. 

1419-
1422 

Please re-phrase. It is inappropriate to guide that authorities "also ask for" things that are not 
provided for in the WFD, but "might be" in other Directives. 

Euromines Text was revised. 

1423-
1466 

When redrafting this section as was discussed during the 
second meeting of the ATG, please consider the outcome to 
meet the following goals: 
• what matters is if the measures taken reduce the 
effect on the quality elements affected in the water body as 
much as possible, independently from where (in another 

 NL Text was revised. 
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water body, in another place in that water body, outside of 
the ‘project location’) or by whom (by the owner of the 
project, by the Member State, …) they are taken. 
• no confusion of terminology. No different meaning 
of ‘mitigation’/’compensation’ in the WFD from what these 
words mean in the Habitats Directive. 
• Stay close to the wording of the WFD itself: the 
word ‘compensation’ doesn’t occur there and the word 
‘mitigation’ only in few languages. Use these words only if 
they are needed to achieve the clarification required by the 
first bullet point. 

1425 Wide range of measures in all phases of development, 
including maintenance and operation conditions, facilities' 
design, restoration and creation of habitats./ 

In most cases Creation of habitats is a compensatory measure and 
compensatory measures are not considered at WFD. 

PT There can be cases 
where the creation of 
habitats can make 
sense to mitigate the 
adverse effects. 

1425 Delete!!! Repairs and maintenance does not carried out a 
new mitigation measures because the repair maintain the 
existing state. If they should create mitigation measures, 
they create new assets, making them new investments with 
reconstruction character, whereas create changed object 
parameters on watercourse and etc. 

 SK Maintenance is not 
automatically 
excluded from 
potential Article 4(7) 
relevance. 

1426 The term „habitats“ should be revised in order to follow the 
provisions of the Water framework directive.  
The definition of “important habitats for the status of a 
water body” is not used in WFD. To our opinion the terms, 
set out in article 1 of the WFD, should be used. 

The WFD determine, among other, the ecological status of surface water 
bodies. Normative definitions for high, good and moderate ecological status 
classifications are outlined in Annex V (point 1.2). The definitions signify 
descriptions for classification of the values for the biological quality elements, 
hydro-morphological quality elements and physico- chemical quality elements. 
In that context the definition of “important habitats for the status of a water 
body” is not specified or included in the text. 
To our opinion the terms, set out in article 1 of the WFD, should be used. 

SI The Guidance aims to 
illustrate good 
practice. Habitats are 
in practical terms very 
relevant for water 
management, and 
therefore for the 
implementation of 
the WFD. 

1427-
1430 
and 
1491-
1493 

Can it be elaborated how a regulator can consider when “all 
practicable steps are taken to mitigate adverse impact…”?  
What is the practical differentiation between “all practicable 
steps are taken to mitigate adverse impact” and “all 
practicable mitigation”?   

Elaboration would help clarity and application of the guidance. UK The term "all 
practicable steps" 
used in Article 4(7) is 
potentially broader 
because more 
possibilities for 
mitigation exist 
compared to existing 
infrastructure, as 
described in the 
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chapter. Certain 
margin of discretion. 

1428 Suggest change to: ‘… should be technically feasible, not 
disproportionately costly, and compatible with …’ 

 JB, CHAIR 
NAVI TG 

Adapted. 

1428 Omit “disproportionate costs” Wording of the directive! Whenever the costs are relevant, the lawmaker 
referred to them, see e.g. Art. 4. 7 d WFD “the beneficial objectives served by 
those modifications or alterations of the water body cannot for reasons of 
technical feasibility or disproportionate cost be achieved by other means, which 
are a significantly better environmental option.” 

EEB Economic 
considerations can be 
relevant. Reference to 
BEP and BAT added. 

1431 
 

Mitigation measures aim at minimising or even cancelling 
the adverse effects on the status of a water body and should 
be an integral part of the project. 

It should be clearly indicated the definition/meaning of the mitigation measures 
under sub-chapter 4 - ARTICLE 4(7) TEST AND RELATIONSHIP TO THE RBMPs, 
because if through the mitigation measures the adverse effects on the water 
body status is canceled, the test of Art.4(7) is not applicable. 
 
An alternative solution could be to indicate under sub-chapter 4 that if through 
the mitigation measures the adverse effects on the water body status is 
canceled, the test of Art.4(7) is not applicable. 
 

RO It is already indicated 
that in case status is 
not deteriorating due 
to the mitigation 
measures then not 
Article 4(7) Test is 
needed. 

1431-
1433 

See comment on 1408 onwards re. priority being given to 
on-site vs. off-site measures 

 JB, CHAIR 
NAVI TG 

On-site vs. off-site 
added above. 

1435-
1436 

 The term “all practicable mitigation measures” is vague and the risk that this 
could lead to a disproportionate or unreasonable process with measures not 
related to the best practices applicable should be limited.  

EURELECTRIC Wording of Directive. 
Some clarification 
provided above. 

1441 Revise the text: Mitigation measures should (instead of 
"might" include) the construction of "functional" fish 
migration aids "adapted to all relevant fish fauna" (very 
important to add). 

 WWF Text adapted. 

1447 
et 
sqq. 

 Mitigation measures related to pollution are described but in the entire 
document the chemical status is not addressed. 

DE Addressed e.g. in 
table 2 – indirect 
effects. 

1451-
1455 

Insert best-practice examples for mitigation measures, as 
appropriate in an annex. 

Giving best-practice examples for the integration of mitigation measures into a 
project would really be a practical help for designing new projects; to make 
WFD applicable. 

DE Request for case 
studies has been sent. 
Reference to GEP 
activity is included, 
where a compilation 
of mitigation 
measures is under 
development. 

1462 Authorities are not prohibited to ask for voluntary 
compensatory measures 

 AT Text revised. 

1464 Change text from “…another then the water body which may Typing error (“then”) and clarity of meaning UK Text revised. 
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be affected by the project)…” to “…another water body than 
the one which may be affected by the project)…” 

 

Consideration of mitigation during the project design stage 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member 
Comment by 

drafters 
1492 Suggest insert ‘… adverse impacts are included as part of the 

proposed project’ 
 JB, CHAIR 

NAVI TG 
Added. 

1492-
1493  
 

 The term “all practicable mitigation measures” is vague and the risk that this could 
lead to a disproportionate or unreasonable process with measures not related to the 
best practices applicable should be limited.  

EURELECTRIC This is the 
terminology 
from Article 
4(7). Reference 
to best practice 
and lists of 
mitigation 
measures is 
provided later 
on in the text. 

1506 In my experience, adaptive management is mainly used not 
where the outcome of mitigation measures is uncertain but 
rather where there is residual uncertainty about the effect of 
the project or activity. I therefore suggest that, after ‘…might 
be applied.’ on line 1506, the remaining text of this paragraph 
is deleted and the following text is inserted instead:  
The adaptive management concept provides a potentially 
useful way forward in such situations (i.e. where there are 
residual uncertainties) because decisions on the need for and 
implementation of actions required to manage or mitigate the 
effects of a project or activity are informed by the outcomes 
of an agreed programme of monitoring. Adaptive 
management is therefore particularly relevant in situations 
where: 
- there is a reasonable level of understanding about 
the likely implications of the project or activity in question and 
- the risks are negligible or low and/or there is high 
certainty in the ability of the proposed management actions 
(or mitigation measures) to address the effects. 

 JB, CHAIR 
NAVI TG 

Text was 
revised. 

1506 Change: 
The use of the adaptive management concept should be 
extended to beyond project implementation in order to deal 

Concerning adaptive management: this is simply the idea that an iterative process 
should be applied in order to find the best solution. This is already implied under art 4 
of the WFD: if the consequences are estimated to be too severe then mitigative 

NAVI TG Text was 
revised. 
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with any residual risk measures should be considered prior to granting a permit. This is not a new idea 
under the directive, but an extension of its use. In environmental assessment there is 
always an element of uncertainty thus implying residual risk. For proper decision-
making a more sophisticated tool is needed to deal with this reality, other than just 
not providing a permit. 

1506-
1508 

Proposal : “further implementation on other sites to be 
determined or prompted by monitoring of the measure at 
pilot sites” 

Confusing: how can a measure be monitored when it is not implemented? EURELECTRIC Text was 
revised. 

1511 Omit could clarity EEB Unclear to 
what the 
comment 
refers to. 

1523-
1528 

Insert lines 1525 to 1528 after the sentence ending “…existing 
infrastructure”.   

The last sentence (starting “Another important…”) connects better to the sentence 
ending “…existing infrastructure” because both refer to reasons why 4(7) can have a 
wider scope than GEP mitigation measures. 

EURELECTRIC Adapted. 

1523-
1525 

More explanation why it is narrower would be helpful  AT Deleted since 
repetition of 
what was 
already said in 
other words 
before. 

1524 Presumably this (narrower in scope) means because measures 
would need to be retrofitted to existing infrastructure rather 
than designed in from the outset? If so, it would be helpful to 
make this clear 

 JB, CHAIR 
NAVI TG 

Deleted since 
repetition of 
what was 
already said in 
other words 
before. 

1528 ongoing operations and activities. Concerning SHPPs, such 
mitigation measures are mainly fish ladder & ecological flow. 
Changing the water intake position or the place of the small 
hydro power station are not mitigation measures, because 
these two alterations change substantially the MW of the 
SHPPs and its energy efficiency. We must mention that in the 
EIA all mitigation measures have been taken into 
consideration, thus the received Environmental Permission 
has already tackled the mitigation measures. 

The SHPPs, by nature, can accept only two/three mitigation measures, while none of 
them includes change of the position of the water intake or the position of the small 
hydro power station, because these alterations will change substantially the SHPPs as 
a whole. Moreover, in the EIA all mitigation measures has been taken into 
consideration. 

GR Example for 
typical 
mitigation 
measures for 
hydropower is 
already 
provided in the 
next sub-
paragraph. 

1529 
(Case 
study 
5) 

“There are also 7 springs and some small brooks, not 
designated as water bodies, which could be impacted.” 

Does it mean that water body is just main watercourse?  CZ The WFD 
applies to all 
water bodies. 
With regard to 
the designation 
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of WBs see CIS 
Guidance No. 
2. 

 

Practicability of mitigation 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member 
Comment by 

drafters 

1538  The example is good but it doesn’t help to have a better understanding of the 
“practicability” concept;  

EURELECTRIC Considered as a 
statement. 

1542 lost due to an existing pressure. Furthermore, note that in the 
SHPPs there must not exist high barriers (e.g. dams), so fish 
habitats to be able to travel upwards and downwards the 
river. 

The SHPPs use only water intake installations and not high dams to collect the 
amount of water they use. In case of existence of fishes, fish ladders must be 
constructed. So, it is obvious that they don’t create any problems about fish 
migrations. 

GR SHPPs are not 
only diversion 
plants but can 
also have small 
dams, 
interrupting fish 
migration. 

 

Assessing significantly better environmental options 

Line Nr. Comment/Change request Justification of the comment/change request CIS Member 
Comment by 

drafters 

1544-1561 Please clarify How to assess a better environmental option, how to document it, and who (which 
authority) should decide about it? 

CZ Some guidance 
is provided in 
the document 
(see sub-
sections of the 
chapter). The 
competent 
authority is 
subject to MS 
decision. 

1555 and 
1583  

Clarification that it can help/be useful, but might not be 
always sufficient 

 AT Added. 

1556-1559 Not emphasize too much political dimension of 
assessment of disproportionate costs 

There is legal requirement in the Directive for disproportionate assessment. FI Slightly 
rephrased. 

1557  Complete the sentence : “ is a political, technical, 
social… decision”    

Disproportionality is not only a political assessment, several elements have to be 
taken into account.  

EURELECTRIC Added. 

1558-1559 Delete the sentence starting with “It is important to 
note ….”  

This is already a bias. Reference should be made to the guide n°1 “Economics and 
Environment”. Correct footnote n°68 with reference to guide n°1 previously 

EURELECTRIC Adapted and 
reference to 
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mentioned.   WATECO 
added. 

 

Strategic level 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member 
Comment by 

drafters 
1562 Delete whole of section 4.3.1. Neither SEA nor WFD require an examination of alternative projects. Euromines The guidance 

addresses 
good practice. 
See also 
practical case 
studies. 

1564 Revise the text: add after ‘going beyond the local level’ ‘and 
assessing case by case’. 

 WWF Project-
specific 
assessment is 
addressed in 
the next 
section. 

1566-
1568 

 HEP authorization is thus referred to the strategic planning of the electricity sector. 
No problem provided that the electricity sector strategic planning is comprehensive 
and detailed, to the extent that it conciliates with the local planning at the water 
district level. 

EURELECTRIC Considered as 
a statement. 

1569 Delete reference to navigation Rail and road are alternatives (other forms of transport) to navigation (so navigation 
cannot be one of the examples). 

WWF Could also be 
navigation for 
a road project 
along a river, 
but clarified as 
an example. 

1577 Is a strategic level assessment based on sectoral policies 
(alone) enough to justify a possible effect on status? It seems 
that this is what is being said, but I am not sure that I agree 

 JB, CHAIR 
NAVI TG 

The strategic 
level can feed 
decision 
making at the 
project-
specific level. 
Clarified in the 
chapeau of 
the chapter. 

1579 / non achievement of good status / potential can be justified 
or not. Each country must be differentiated in the 
implementation of the WFD when the penetration of the 

It is not fair, developed EU countries that have already exploited such as 90% of their 
SHPPs capacity, and as a result worsened the quality of their water bodies to end the 
growth of the small hydro plant sector for all Europe. Especially, for countries that are 

GR Conditions 
between 
countries can 
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SHPPs is low. A special measure can be 
institutionalized/established stating that for countries that 
have less than 70% of their SHPPs capacity exploited, all 
measures of the WFD can be surpassed until the reaching of 
the 70% limit. 

in the South of Europe and they started much later to exploit their small hydro plant 
sector, and as a result they have perfect quality of their water bodies. We don’t 
believe that these less developed countries should end up to 90% exploitation, but 
we set - at least - the 70% limit as a mean and logical target to counterbalance SHPPs 
exploitation and good quality of water bodies. 

differ, feeding 
also into the 
decision 
making 
process. 

 

Project level 
Line 
Nr. 

Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by drafters 

1590 “technically feasible” Typing error UK Adapted. 

1592-
1595 

The context of the paragraph is not completely clear. In our 
opinion further elaboration is needed. 

 SI Descriptive footnote moved to the 
main text to better clarify. 

1595 ICPDR case study out There was a massive critic from NGOs EEB Considered as a viable example for 
strategic planning and classification of 
appropriateness of river stretches for 
hydropower, including no go areas. 
NGOs were directly involved in the 
elaboration of the ICPDR Guiding 
Principles.  

1595 Wouldn’t case study 6 be more appropriate as an example for 
strategic level (4.3.1) instead of project level (4.3.2) although it 
also includes the project specific level? 

 AT Moved. 

 

Weighing interests: Overriding public interest/benefits versus impacts 
Line Nr. Comment/Change request Justification of the comment/change request CIS Member Comment by drafters 

1597 et 
seq.  
 

Also economic activities should be considered as possible 
overriding public interest.  
 
 “Raw material security” is one example for “public interests” and 
should be included in the list.  

This section of the Guidance Document relates to the interpretation of the condition set 
out in article 4(7)(c): “the reasons for those modifications or alterations are of overriding 
public interest and/or the benefits to the environment or to society of achieving the 
objectives set out in paragraph 1 are outweighed by the benefits of the new modifications 
or alterations to human health, to the maintenance of human safety and to sustainable 
development, and”.  
 
On the question of what constitutes an overriding public interest, the draft Guidance 
Document refers in the first line to the FFH directive as well as the corresponding ECJ 
case law. In taking the approach of the FFH directive as a basis, the draft Guidance 
Document comes to the conclusion that it would be appropriate to include in the concept 
of overriding public interest uses relating to the fundamental values of citizens (health, 
security, environment) and fundamental policies for state and society, and actions 
performed to meet specific obligations of public services. 
 
By contrast, uses which serve economic activities are not set out in the draft Guidance 
Document. This is unacceptable and should be fundamentally revisited. 

BDI (Business 
Europe) 

The list of interests is not 
exhaustive but provides 
a couple of examples, 
including also economic 
activities. However, 
"economic activities" 
specifically included 
now. 
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1597 and 
following 

It should be made clear that under the WFD, development 
activities by the private sector can also be of an overriding public 
interest. 

On the question of what constitutes an overriding public interest, the draft Guidance 
Document refers in the first line to the Habitats Directive as well as the corresponding ECJ 
case law. The concept, objective and consideration of the courts of “imperative reasons 
of overriding public interests” are different to those applicable for the WFD. In taking the 
Habitats Directive as a basis, the draft Guidance Document fails to consider sufficiently 
“new sustainable human development activities” that may also be undertaken by the 
private sector, which according to the WFD it must do. This section of the draft is 
unacceptable and should be fundamentally revisited. 

Euromines The list of interests is not 
exhaustive but provides 
a couple of examples, 
including also economic 
activities. However, 
"economic activities" 
specifically included 
now. 

1597 ff.  General comment : On the question of “overriding public interest”, the Schwarze Sulm 
judgment has made clear that the development of hydropower projects is of great public 
interest and likely to be an overriding interest in many cases as it serves fundamental 
policies of the EU especially regarding RES and climate policies. For each 
step/requirement there should be more “Case study type references” to the assessments 
the Austrian authority has performed in the “Schwarze Sulm” case because those 
assessments have been recognized as adequate by the ECJ. 

EURELECTRIC Bullet point and 
reference is included, 
pointing out that the 
construction of a 
hydropower plant may in 
fact be an overriding 
public interest. 

1597 It is not explained what is the overriding public interest (hydro-
energy - renewable energy sources), who will decide, document, 
justify it in the authorization process? 

 CZ Considerations are 
outlined in the text. 
There cannot be a 
general statement for 
one particular activity 
being automatically 
overriding. E.g. 
environmental 
protection cannot be 
automatically overriding, 
likewise for certain 
economic activities. 

 

Overriding public interest 

Line Nr. Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by drafters 

1605 Building additional safeguards in defining “overriding public interest” is 
necessary; it needs to be clearly emphasised that it needs to be 
properly and extensively evaluated if potential overriding public 
interest is really justified. It cannot merely be stated that something is 
of overriding public interest. Please address this in the new draft.  

See our comments on draft 1 
 

WWF The text outlines already that 
a simple declaration without 
further well-grounded 
assessments cannot be 
sufficient. 

1610 Overriding practically means… Replace with overriding interests are 
only those public interest, which are of particular importance of the 
state 

Look at the wording in other languages – it’s not about weighing –e.g. french „un 
intérêt général majeur „un intérêt public supérieur“ (in preamble) - di prioritario 
interesse pubblico“, „motivi di interesse pubblico di primaria importanza“ (in 
preamble) 
 

EEB The sentence only explains 
the word "overriding". Further 
clarification is provided 
afterwards. 

1616-
1625 

This paragraph needs to make clear that the Habitats Directive deals 
not with ‘overriding public interest’ but with ‘imperative reasons of 
overriding public interest’. This is a subtle but important difference. 

 JB, CHAIR 
NAVI TG 

Clarification that "Imperative 
Reasons …" added. 
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We should therefore urge caution in reading across directly from the 
Habitats Directive, particularly as the WFD offers the alternative 
weighing and balancing test which also implies that the OPI test could 
be less stringent than under the Habitats Directive (which offers no 
such alternative) 

1620 Add “rational utilisation of natural resources” See article 191 of the Treaty EURELEC
TRIC 

Text refers to info from 
Guidance. See footnote. 

1621 Add at the end of the bullet as for the previous line examples as 
follows “…. society (climate and RES policies…)”   

 EURELEC
TRIC 

Text refers to info from 
Guidance. See footnote. 

1624-
1626 

Further stress should be made on the need for transparent public 
participation to take place in order to determine “overriding public 
interest”. Please address this in the new draft. 

See our comments on draft 1 
 

WWF The benefit of public 
participation is stressed in the 
text following the bullet 
points.  

1625-
1626 

 How can public participation contribute considerably to determining overriding 
public interest? Are there examples? 

BE This is a quote from Guidance 
No. 20. In general terms, 
public's voice can be useful in 
determining the public 
interest.   

1625-
1626 

Delete the sentence starting with “Furthermore, public participation 
…. “or replace the terms “public participation“ by “relevant 
stakeholders“  

The public might often not be best qualified in deciding or defining what is an 
overriding public interest. Their active involvement at the level of permitting 
procedures is welcomed and is in practice throughout Europe. Public has already 
the opportunity to comment during preparation of different national plans (RBMPs, 
future energy and climate plans…) see lines 1652, 1656 to 1661. 

EURELEC
TRIC 

Quote from Guidance No. 20. 
Public's opinion can be useful, 
not only at project level, but 
also at strategic level (see e.g. 
SEA requirements). 

1627 - 
1647  
 

This list should be deleted in its entirety. 
 

 

This list is not very helpful here because it only mentions a few examples and omits 
other essential examples. This gives the user of this CIS document the impression 
that these examples are highlighted deliberately or are even the only valid 
examples.  

BDI 
(Business 
Europe) 

Considered as relevant 
references. 

1635 generate renewable energy79. In certain countries such as Greece the 
SHPPs and in general RES are considered by special laws as overriding 
public interest projects (e.g. Law 2941/2001). 
 

This clarification has to do with the point of view that each country uses in order to 
determine whether the RES in general are very important for the country itself. 
Since in Greece the energy protection of supply is of much importance for the 
country, because Greece does not produce any oil, natural gas and nuclear energy, 
the RES are meant to be in the highest public interest. 

GR Quote from Water Directors. 
Text also already outlines that 
MS have certain margin of 
discretion. 

1639-
1640 

Add at the end of the sentence : “hydropower plant may in fact be an 
overriding interest as the promotion of renewable energy sources is a 
high priority for the European Union” 
 

The message that a “hydropower plant may in fact be an overriding interest” seems 
rather weak against the background of the ECJ judgement: “Moreover, the 
promotion of renewable energy sources, which is a high priority for the European 
Union, is justified in particular because the exploitation of those energy sources 
contributes to environmental protection and sustainable development, and can also 
contribute to security and diversification of energy supply and make it possible to 
meet more quickly the targets of the Kyoto Protocol, annexed to the United Nations 
Framework Convention on Climate Change (judgment of 26 September 2013 in IBV 
& Cie, C-195/12, EU:C:2013:598, paragraph 56). 
It would be good to change the order of the list of sources as Court decisions are of 
higher legal value than guides.  

EURELEC
TRIC 

Quotation from line 
addressing overriding public 
interest. The sentence stops 
after "interest". Reference to 
full ruling provided. 
Order changed, starting with 
WATECO since providing more 
general guidance, followed by 
court rulings on specific uses, 
Water Directors particularly 
on hydropower and the HD. 

1641-
1645 

Delete second-last bullet-point. The concept, objective and consideration of the courts of “imperative reasons of 
overriding public interests” are different to those applicable for the WFD. 

Euromine
s 

Clarified in footnote. 

1648- It would be very beneficial to elaborate/exchange Overriding public interest test comes quite late in 4(7) procedure when significant HR Case studies from Member 
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1655 experiences/work/provide case studies more on issue of “overriding 
public interest” 

efforts have already been put in the development and redrafting of the 
project/plan. 
Therefore, there should be as much as possible transparency in overriding public 
interest procedure to enable developer to assess likelihood to pass that test from 
the as early stages of the project development as possible. 
Also, more uniform procedure/guidance or some kind of generic approach for 
smaller project would help Competent Authorities to be more objective in taking 
such decision. 
It is clear that practice in different member states is quite different but some 
guiding principles would help. 

States have been requested. 

1648 ff Please specify what “well-grounded assessments” includes or, 
alternatively, what is not sufficient to be regarded as “well-grounded 
assessments” 

Clarification by adding “well-grounded” is highly appreciated! 
However, please be even more specific. 

EEB Considered difficult to provide 
general guidelines on a wide 
range of potential projects. 

1648 The term “distinguish” is not suitable. In our opinion the sentence 
should be updated in a way that “…distinguish…” is replaced with, for 
instance, “….summarizes different approaches used for 
distinguishing….”. 

The term “distinguish” should be revised to avoid misinterpretation. Bullet points in 
lines 1629 – 1647 in draft 2 of the guidance, to which the sentence in line 1648 is 
referring to illustrate the different approaches used for distinguishing public 
interests from overriding public interests". 

SI Adapted. 

1651 to 
1655  

Delete these lines 
 

It is stated here in a way that is at least misleading that a separate public 
consultation is necessary or appropriate for exemptions in accordance with article 
4(7) or to determine the overriding public interest. However, there is specifically no 
statutory provision for public participation in the context of article 4(7) EU WFD. 
There is therefore a danger that the reader will be given a completely false idea of 
the legal situation. 

 
These passages should therefore be deleted. 

BDI 
(Business 
Europe) 

The wording "can help" is 
used, which should be clear 
enough. 

1652 ff Please make clear that a broad and transparent discussion process not 
only “can help” but is essential, especially concerning projects 
currently outside the scope of an EIA. 

Creating a clear link to the need and the benefits of public participation is essential, 
referring to a clean implementation of the Aarhus convention. 

EEB Considering other comments 
text is considered to be 
balanced. 

1653 Insert: "Noting that consultation of the public is not a legal 
requirement when assessing possible use of Article 4.7 exemptions, 
guidance on the different levels,…" 

There is no public consultation process for assessment of Article 4.7 exemptions 
provided in the law. 
 

Euromine
s 

The wording "can help" is 
used, which should be clear 
enough. Public participation is 
considered as a relevant 
element in relation to 
projects. 

1656 Where a policy has been subject to an appropriate level of 
consultation, this can also be important, particularly with development 
types that are prone to ‘NIMBYism’ (yes, in principle, but Not In My 
Back Yard). Care should be taken to ensure that NIMBYism does not 
unduly influence a decision on OPI. Maybe the document should 
include some words to this effect? 

 JB, CHAIR 
NAVI TG 

The text seems to be balanced 
and open enough. 

1656 Same here: Please change from “can also be helpful” to “is essential”  EEB Considering other comments 
text is considered to be 
balanced. 

1658-
1661 

Delete text "a specific project context will in most cases be needed as" 
and delete "which might need to be involved compared to the 
consultation process of the RBMPs". 

There is no public consultation process for assessment of Article 4.7 exemptions 
provided in the law. 

Euromine
s 

Article 4(7) cases have to be 
included in the RBMPs, which 
are subject to public 
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consultation. The text aims to 
highlight the differences in 
case public consultation is 
used during the decision 
making process. 

 

Weighing benefits of the modification versus foregone benefits and opportunities 
Line 
Nr. 

Comment/Change request Justification of the comment/change request CIS Member 
Comment by 

drafters 
1663-
1709 

Weighing benefits of a new modification is really challenging task. 
All good case-studies  

As many as possible good examples-case studies on Weighing benefits of a new modification 
would be welcome. 

ES Case studies have 
been requested. 

1668-
1670 

The guidance refers to Guidance Document No. 20 saying that “an 
analysis of the costs and the benefits of the project adapted to the 
needs of the Directive is necessary to enable a judgement….” This is, 
however, later downgraded in the guidance document by saying 
“this does not mean that it will be necessary to monetise or even 
quantify all costs and benefits” (lines 1697-1698). The reason for 
this is that the analysis of costs and benefits is “challenging”.  

As cost and benefits analysis might be too challenging to conduct in all the projects, in large and 
environmentally influential projects it should be carried fully out to reveal the true costs and 
benefits of the project.     

FI The challenge to 
monetise or quantify 
costs is a general 
issue in 
environmental 
economics. 

1672-
1685 

To be consistent with the Weser ruling and what is now unequivocal 
(i.e. that the applicability assessment should be focused at element 
level), this text should also somehow remind the user that the 
‘foregone benefits and opportunities’ to be weighed and balanced 
relate specifically to the element level deterioration or 
compromised improvement – and not to all of the (other) benefits 
that might be realised if the water body were to achieve good 
status. In other words, the weighing and balancing exercise might – 
in reality – be triggered by a very small change in a single quality 
element that happens to have crossed a status class boundary even 
though – in EIA terms – the magnitude of the change might be 
deemed ‘negligible’. The effort put into the weighing and balancing 
process must be proportionate; it must reflect the nature and 
magnitude of the specific effect that has triggered the 
consideration. I’m not sure this really comes through in the text as 
written here. 

 JB, CHAIR 
NAVI TG 

Quality element 
considerations 
added. 

1681 Replace the words “water costs” by a better known concept.  Avoid introduction of another fuzzy cost term “water costs” (equivalent to “environmental and 
resource cost”?) 

EURELECTRIC "water costs" 
already put under 
quotation mark since 
it's not strictly a legal 
language. ERC is 
related to Article 9.  

1694-
1696 

In relation to the existing text: 
„…In many cases, however, it will be difficult to express and quantify 
all benefits or foregone benefits in monetary terms. Thus, the 
different benefits and impacts should be presented, whether in 

The adding of the proposed examples will facilitate the practical use of the guidance. BG 
 

Request for case 
studies was sent. 
One for a 
hydropower criteria 
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monetary terms, quantified or assessed qualitatively, in a 
multidimensional table….“ 
 
If possible, more detail guidelines and examples for such qualitative 
/ non-monetary assessment to be included, incl. exemplary 
“multidimensional table”. The examples could be hypothetical, not 
necessarily real “case studies”. 

catalogue is 
included. Issue of 
potential follow-up 
exchange added in 
last chapter 
(outlook). 

1697-
1698 

Integrate a statement on recommending the use of results from the 
national/regional/local mapping and assessment of ecosystems and 
their services (the MAES process), if available. 

 WWF Added in the 
footnote. 

1697 
to 
1709 

 In context of CBA or weighting interest in general it should be suggested as good practice that 
different authorities cooperate to bring in all relevant and necessary expertise. For example a 
water authority can hardly evaluate the benefits of a hydropower project for the energy system. 

EURELECTRIC Added. 

1698 “methodologically challenging” Typing error UK Corrected. 

1700-
1702 

The sentence “The challenge in….cost-benefit analysis” does not 
make sense. Can it be rewritten to be clearer? 

Greater clarity needed on meaning of this sentence UK Text revised. 

1700-
1707 

I would suggest to change this part in the following way (the 
modifications are underlined) : 
 
“The challenge in quantifying and monetizing the benefits of 
achieving the objectives of the Directive in terms of water status 
arises in an economic assesment thus one could chose to perform a 
multi-criteria analysis which might produce more relevant 
information and results than a cost-benefit analysis. In fact, this 
method enables to consider a wider range of criteria, with not only 
monetary indicators, and therefore can lead to a better informed 
public decision. 
In the event of two analysis being performed separately to asses the 
benefits and losses to the environment and the welfare effects, one 
should keep in mind that a methodology will need to be designed in 
order to compare the results of both analysis and perform the final 
judgement on the overall benefits. Regardless of the assessment 
tool it should be noted that the assessment of social welfare is 
linked to the environmental one.” 

The purpose here is to asses the benefits of achieving the objectives of the Directive in terms of 
water status and compare them to the benefits of the new modification/activity in terms of 
human health, human safety or sustainable development. One should therefore consider 
environmental, economic and social benefits of the achievement of good status/potential. An 
economic analysis, such as a CBA or a MCA, does assess these 3 types of benefits, including the 
environmental ones. It is precisely through these types of analysis that the economist is going to 
try and give a value to nature (and therefore to its change of status). In order to be comparable 
with marketed goods, it will provide a qualitative, and when possible quantitative and 
monetised estimates of all possible benefits. Moreover, environmental criteria can be directly 
included in a multi-criteria analysis. That is to say there can be monetary indicators alongside 
with non-monetary ones (such as the water body status for example). 
I do not completely understand why there would be a need to distinguish social, economic and 
environmental benefits in two separate analysis, nor the type of additional information an 
environmental assessment could provide. However, if mentioned, this split in two analysis raises 
the question of how the link will be done between these two types of analysis in order to make 
the final judgement on the overall benefits. That is to say how the results from these two 
analysis can be compared. Moreover, this part may suggest that an additional environmental 
assessment needs to be performed on top of the other steps of Article 4(7) Test. 

FR Adapted. 

1703 Splitting the benefits to society and to the environment seems to be 
an over-simplification. Some benefits to society are difficult to 
quantify; some benefits to the environment are relatively easy to 
quantify. The key is to use the approach best suited to the situation, 
recognising that not everything can be quantified. 

 JB, CHAIR 
NAVI TG 

Text revised. 

1710; 
56 
Box 
Case 
Study 
7 

 The link below the case study box is identical to case study 6. Check if correct. EURELECTRIC Corrected. 

1710 Text of Austrian example to be revised because the catalogue  of  AT Corrected. 
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criteria was not published as an ordinance (Verordnung). The 
development of the criteria catalogue was included as a measure in 
the POM of the 1st RBP to be used for weighing public interests in 
case of a status deterioration (Art. 4.7 WFD) as well as a basis for 
regional planning of hydropower development. The catalogue was 
published by the Ministry and provided to the regional authorities 
as an order for application (Erlass). 

 

Relationship to the River Basin Management Plans 
Line 
Nr. 

Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by 

drafters 
1712-
? 

Please add relation between National RBM plans and 
International RBM plans 

The WFD gives the members states the duty: 
3(4) Member States shall ensure that the requirements of this 
Directive for the achievement of the environmental objectives 
established under Article 4, and in particular all programmes 
of measures are coordinated for the whole of the river basin 
district. 
It is not clear when to coordinate the 4.7 application during the planning cycle. Does it mean 
that 4.7 applied at the national level is automatically accepted at the international level? 

CZ Please see 
specific sub-
chapter on 
trounsboundary 
context which 
hopefully helps 
to clarify. 

 

Reporting in the River Basin Management Plans 
Line 
Nr. 

Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by drafters 

1724-
1727 

We see very positive that relationship 
between exemptions, authorization and 
River Basin Management Plans is expressed 
clearly.  

 FI Appreciated. 

1734 Exchange “It is recommended that Member 
States ensure …” with “Member States shall 
ensure …” and mention obligations 
according to the Aarhus convention. 

In the light of the Aarhus convention, all interested parties must be guaranteed active 
involvement and access to justice in energy projects, regardless of the applicability of 
an EIA. 
 
Several provisions of the Aarhus convention may be applicable with regard to access 
to justice concerning energy projects, - either Art 9 (3) or even Art 6 (1)(b) in 
conjunction with Art 9 (2), the latter providing environmental NGOs with legal 
standing de lege. 
 
Background information: 
According to the Communication from the Commission of 28.4.2017 on Access to 
Justice in Environmental Matters, C(2017) 2616 final, by way of judgment in the case 

EEB Footnote to Aarhus Convention 
added. 
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C-243/15 LZ II, the CJEU clarified that the requirements of Art 9(2) of the Aarhus 
Convention in conjunction with Art 47 of the Charter of Fundamental Rights might 
also apply to those areas of environmental law which do not contain specific access to 
justice requirements (see point 70). The Commission even comes to the conclusion 
that the rationale behind the CJEU´s interpretation lends itself to be applied by 
analogy to decision-making processes in other sectors of EU environmental law such 
as water (!) (see again point 70). 
It is also to be mentioned that there is a preliminary procedure pending before the 
CJEU in the case of a Tyrolian hydro power installation (‘Tumpen-Habichen’), which is 
not subject to an EIA procedure and where the question of legal standing of 
environmental organizations is at stake. The judgment is awaited by the end of 2017. 
Further conclusions have to be made then. 

1743 
- 
1754 

The paragraph should be revised. Although 
the paragraph represents a quotation of PCI 
Guidance, it should not be included in the 
CIS guidance document no. 35. Speciality, 
the statement “…..Member States will be de 
facto amending their RBMPs and with no 
public consultation. Therefore, the 
preferred course of action would be to 
formally update the existing RBMPs.” 
Represent misinterpretation of the WFD 
directive and in such a form exceeds the 
provisions of the WFD directive.  

Speciality, the statement “…..Member States will be de facto amending their RBMPs 
and with no public consultation. Therefore, the preferred course of action would be to 
formally update the existing RBMPs.” exceeds the requirements of the WFD directive 
which are specified in Article 4(7)(b)of the WFD directive. The article 4(7)(b) 
determine, that the objectives are reviewed every six years. This can be done only by 
taking into account new information regarding water status assessment, which is 
carried out over a six-year cycle and represents the basis for the review and update of 
RBMP. WFD determines that the exemptions have to be reviewed and updated but it 
does not require doing that during the six-year cycle. According to WFD, revision of 
the RBMP (including revision of exemptions) is required only every six years. Possible 
revision during these six years of particular cycle is not impossible and can be done, 
but only and a subject of the Member States’ decision.  

SI The document seems to have 
relevance. The fact that it is a 
Commission Guidance is now clearer 
pointed out in the text. 

1746 
et 
sqq. 

Delete: “An added value …… interested 
parties.” 

The information mentioned in this paragraph may be useful for the water 
management in general, but it will overburden the RBMPs. To collect information 
about all projects which do not require an Art. 4 (7) test will cause a heavy 
bureaucratic burden for the approving authority as well as the water authority. The 
transparency interests are met by other instruments, e.g. Directive 2003/4/EG.  

DE Further explanations and 
considerations added.  Considered to 
be sufficiently open formulated. 

1755-
1756 

It would be smart to set and explain in 
RBMP certain clear “baseline” for the 
“potential 4(7) cases to be listed (in terms of 
their level of development). 

Listing of all possible plans and (private) projects (sometimes developed on the level 
of the ideas and often incompatible) without clear criterion in terms of their 
adoption/authorizing can: 

 produce quite complicated situation for compilation to Competent 
Authorities,  

 Rush to “reserve” water resources and get acknowledgment in document 
adopted by Government (RBMP) to project/plan developers (something 
comparable to thoughts “to designate HMWB in advance”) 

 Very complicated SEA of RBMP 
Therefore in order to produce more reliable and useful list, certain baseline should be 
welcomed such as, for example administrative decision on the initiation of procedure 
or adminstrative decision on the completion of procedure of:  

HR Aspect of authorisation procedure 
added. Certain margin of discretion 
for deciding what is reasonable to be 
included. 
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 4(7) applicability assessment or/and 

 EIA/SEIA procedure or/and 

 water permitting procedure 
other? 

1755-
1763 

The guideline on what should be included in 
RBMPs should be consistent with Annex VII 
of the WFD. Annex VII does not foresee a 
possibility to freely extend the scope of 
RBMPs. It is stated: “River basin 
management plans shall cover the following 
elements” which means that the scope of 
RBMPs is limited to the elements that are 
on the enumeration list.  

A clear reference to annex VIII of WFD is especially important in case of countries 
where RBMPs have form of legally binding documents (i.g. a regulation of the Council 
of Ministers) which impose obligations (i.g measures to achieve good status) on 
various entities. A scope of legally binding document is determined by an act of higher 
law and can’t be freely extended. 

PL Annex VII outlines what shall be 
covered in the RBMPs, but does not 
restrict the RBMPs in case Member 
States aim to use the RBMPs in a 
broader and e.g. more integrated way 
and planning tool. See also WFD 
Article 13(5) in that context, and 
further explanation in relation to 
Article 5 and Annex III. 

1755-
1763 

The guideline on what should be included in 
RBMPs should be in line with the most up-
to-date version of WFD Reporting Guidance 
and the structure of SWB, GWB and 
RBPMPoM Schemas.  

Present structure of reporting data model allows for reporting art. 4.7 exemptions 
only in relation to pressures (element 
SWEcologicalExemptionType/swEcologicalExemptionPressure) and quality elements 
(element QualityElement/qeEcologicalExemptionType). Any additional information on 
art. 4.7 exemptions can’t be included in the reporting data base and can’t be easily 
processed by the EC. 

PL RBMPs are not, and in fact should 
not, be restricted to include only the 
information required for WISE 
Reporting. Member States can aim to 
include more information in the 
RBMPs. The paragraph points out this 
possibility, but does not claim that 
this information has to be reported in 
WISE. See further considerations 
which were added in that context.  

1755 
– 
1763 
 
 

Regarding the context of including potential 
Article 4(7) cases in the RBMP, the guidance 
should specify the WFD provisions for 
including them in the RBMP. As defined in 
Annex II, point 1.5 (Assessment of Impact) 
WFD requires that Member States shall use 
the information from pressure analysis and 
any other relevant information including 
existing environmental monitoring data, to 
carry out an assessment of the likelihood 
that surface waters bodies within the river 
basin district will fail to meet the 
environmental quality objectives set for the 
bodies under Article 4. So therefore 
potential 4(7) cases which may be subject to 
an Article 4(7) Test and other projects which 
may have effects on water body 
status/potential, should be included in the 

The guidance should be updated with the relevant WFD provisions which are the basis 
for incorporating the potential 4(7) cases and other projects which may have effects 
on water body status/potential, into RMBP. 

SI Aspects added. 
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RISK assessment as appropriate. 

1757-
1759 

I think this means to say ‘… before the 
project is assessed, e.g. flood … The point 
here is that the RBMP can usefully make 
reference to (major) projects where it is not 
immediately clear from the information 
available at the time of preparing the RBMP 
whether or not the Article 4(7) tests will 
need to be applied, but where it is clear 
than an ‘applicability assessment’ will need 
to be undertaken. 

 JB, 
CHAIR 
NAVI TG 

Adapted. 

1763 Background documents are fine, but we do 
not recommend adding links to all relevant 
background documents. 

Add text “when you can make sure the links are operational thr whole RBMP cycle. “                          FI The bullet points indicated what can 
be useful to be included in the 
RBMPs. Indeed links only make sense 
in case they are maintained, not only 
for background documents, but 
generally. 

1768 interested parties
92

. In the situation that a 
SHPP is comply with the existing River 
Basin Management Plans or the existing 
Spatial Planning, it can be designed and 
constructed even in case that the existing 
River Basin Management Plans or the 
existing Spatial Planning are under review. 

The existing River Basin Management Plans or the existing Spatial Planning are legal 
documents that permit the design and construction of specific SHPPs. If a specific 
SHPP has been already initiated by an investor than it must not stopped even if the 
existing River Basin Management Plans or the existing Spatial Planning are under 
review. The above opinion is very important for the protection for any investor has 
based its decisions to existing legislation. 

GR In the second paragraph of the 
chapter it is already indicated that the 
Article 4(7) reporting obligation does 
not mean that Member States must 
wait until the publication of the River 
Basin Management Plan before 
allowing a new physical modification 
or new sustainable development 
activity to proceed. In many cases 
projects will be developed within the 
RBMP six year cycle. 

 

Article 4(7) and the designation of heavily modified water bodies (HMWB) 

Line Nr. Comment/Change request Justification of the comment/change request CIS Member 
Comment by 

drafters 
1771 -
1797  

 A clarification should be included for the case that a new modification is 
added to an existing HMWB. For consistency with HMWB designation the GEP 
which was defined before (and not having significant adverse effects on the 
existing activities) has to be revisited/redefined in order to also cover the 
effect of the new modification (which also must not be significantly affected 
by GEP measures). 

EURELECTRIC Please see last 
paragraph of 
the chapter 
addressing this 
issue. 

1788-1790 In relation to the existing text: 
„…At the same time, a new hydro-morphological alteration will 

The proposed additional explanations will contribute to the right 
understanding of the Art.4 (7) implementation and will facilitate the practical 

BG Text added that 
it is reasonable 
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not always lead to a designation of the respective water body as 
heavily modified. This decision is dependent on the outcome of 
the designation tests according to Article 4(3)…” 
 
If possible, a little more details to be provided on how to 
proceed in such cases for the next RBMP - if for a project an 
Article 4(7) exemption have been justified (due to expected 
adverse effect on one or more QEs), but after the 
implementation of the project the criteria of Article 4(3) test are 
not met and the SWB is not designated as HMWB? ( e.g. how to 
deal with the status assessment, especially how to justify the 
not-achievement of good status for the QEs, affected by the 
project for which Article 4(7) is applied? Could Article 4(5) be 
applied in this case and in what timeframe?)  

use of the guidance. 
 

to ensure 
coherence 
between the 
Article 4(7) Test 
and the tests 
according to 
Article 4(3). 

 

Change in water body delineation and/or typology due to an Article 4(7) exemption 
Line 
Nr. 

Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by 

drafters 

1798 This section could also usefully make reference to changes which are in the 
spirit of the WFD in terms of re-introducing natural processes but where this 
will lead to a water body type change (e.g. where a sluice is removed, re-
introducing tidal processes and saline waters into a previously impounded 
transitional water body)  

 JB, CHAIR 
NAVI TG 

Aspect added. 

 

Article 4(7) in a transboundary context 
Line 
Nr. 

Comment/Change request Justification of the comment/change request 
CIS 

Member 
Comment by 

drafters 

1819-
1826 

This is not clear enough. Leaving MS to coordinate on their own might be 
challenging for big infrastructure projects (significant conflicts may arise). 

See our comments on draft 1 WWF Member 
States host the 
competent 
authorities 
and have the 
obligation for 
coordination. 
This also in 
order to avoid 
conflicts. 

1826 transboundary river basin commissions might act as facilitators of such 
coordination. Certain rules for mutual exchange of hard data concerning 

This will help all countries that are stakeholders in the transboundary water 
body / river basin, to have access to common set of data, mutual gaining 

GR Reference to 
requirements 
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the transboundary water body / river basin must be established.  transparency of the hard data and facilitate the decision process. of the UNECE 
Convention on 
the Protection 
and Use of 
Transboundary 
Watercourses 
and 
International 
Lakes and the 
UN 
Watercourses 
Convention 
added. 

OUTLOOK AND FOLLOW-UP 
Line 
Nr. 

Comment/Change request Justification of the comment/change request MS Comment by 
drafters 

1828 It would be very beneficial to elaborate/exchange 
experiences/work/provide case studies more on issue of “overriding public 
interest” 

Overriding public interest test comes quite late in 4(7) procedure when significant 
efforts have already been put in the development and redrafting of the 
project/plan. 
Therefore there should be as much as possible transparency in overriding public 
interest procedure to enable developer to assess likelihood to pass that test from 
the as early stages of the project development as possible. 
Also more uniform procedure/guidance or some kind of generic approach for 
smaller project would help Competent Authorities to be more objective in taking 
such decision. 
It is clear that practice in different member states is quite different but some 
guiding principles would help. 

HR Addressed in 
draft chapter. 

ANNEX 

Comparative overview table WFD, HD, EIA and SEA Directive 
Line 
Nr. 

Comment/Change request Justification of the comment/change request MS Comment by 
drafters 

1835 Insert at column “EIA” the factors of EIA Article 3. The focus of EIA (“water”) is much broader than WFD (“water bodies”). 
The assessments for WFD are a subset of the assessments for EIA 
regarding water, biodiversity… 

DE Now addressed 
in the chapter 
on the EIA. 

1842 All in WFD column 
Types of development – text should read ‘… any project or activity that can 

 JB, 
CHAIR 

Considered in 
the revised 
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lead to deterioration or otherwise affect the status of a water body …’ 
Screening – text should read ‘… sustainable human development activity may 
affect water body status/potential…’ (derives from comment on lines 1246 
and 1362 regarding appropriate language for screening/scoping vs. 
assessment outcomes)  
Scope and level of detail, top box/row – text should read ‘… on water body 
status/potential at element level.’ 
Scope and level of detail, second box/row – please delete ‘(similar concept as 
used in the Habitats Directive)’ (derives from comment on lines 1616-1626 
above), also please change text immediately following to say ‘… of not 
achieving the WFD objectives in relation to the element(s) in question.’ 
(derives from comments on line 1672 -1685 above) 

NAVI TG version. 

 

Flow chart of the Article 6(3) and 6(4) procedure of the Habitats Directive 
No comments 

Potential further Annexes (t.b.d.) 
No comments 


